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PART ONE: INTRODUCTION AND OVERVIEW

A. Approval of 2018 Guidelines is the Appropriate Outcome of this Proceeding

1. In this proceeding, BC Hydro is seeking approval of the 2018 Capital Filing Guidelines
(the “2018 Guidelines”) in Appendix B of its Revised Proposal.’ At the outset of this proceeding,
the BCUC identified that a potential outcome of this proceeding could be an approved set of
capital filing guidelines for BC Hydro.? In BC Hydro’s submission, approval of a set of capital

filing guidelines is indeed the appropriate outcome.

2. The size of BC Hydro’s capital portfolio, and the importance of proceeding with needed
investments in a timely manner, underscores the need for efficient and effective regulatory
oversight over BC Hydro’s capital investments. Over the past decade, BC Hydro has invested
billions of dollars to safely provide reliable, affordable, clean electricity throughout B.C. BC
Hydro’s electricity system was largely built in the 1960s, 1970s and 1980s, and B.C.’s population
and economy continue to grow. BC Hydro expects to invest over $2 billion annually over the
next ten years to upgrade and maintain aging assets and build new infrastructure so that its
customers continue to receive reliable and clean electricity. To ensure economic and social
benefits for ratepayers, BC Hydro manages its capital portfolio with an emphasis on cost
consciousness, respect for the environment and communities in which it operates, and

strengthening its relationships with Indigenous communities.>

3. The BCUC currently oversees BC Hydro’s capital investments in a manner consistent
with BC Hydro’s 2010 Capital Filing Guidelines (the “2010 Guidelines”). The 2010 Guidelines
were created and filed in response to Direction 31 of the BCUC's Decision concerning BC

Hydro’s 2008 Long-Term Acquisition Plan.* BC Hydro held two workshops with interveners

! Exhibit B-7.

2 Exhibit A-2, Appendix B, p. 1.

® Exhibit B-7, Revised Proposal, p. 1.
* Exhibit B-4, BCSEA IR 1.6.1.



related to the development of the 2010 Guidelines,” but there was no BCUC Order approving

the 2010 Guidelines.®

4, BC Hydro’s proposed 2018 Guidelines are designed to update, expand and replace the

2010 Guidelines. The 2018 Guidelines expand the scope of the 2010 Guidelines to reflect the

review of capital spending through revenue requirements applications and compliance

reporting, as well as update the major project filing thresholds to align with how BC Hydro plans

and manages its capital investments today.” The 2018 Guidelines reflect the following for the

efficient and effective oversight over BC Hydro’s capital investments:

Effective Review of Capital Prior to and After Implementation: The 2018
Guidelines contemplate that the BCUC can exercise oversight over capital
investments prior to implementation through the review of major project filings
(under section 44.2 or sections 45-46 of the Utilities Commission Act (“UCA”))
and through revenue requirements applications when setting rates (under
section 58-61 of the UCA). Together with the review of the Integrated Resource
Plan (“IRP”) under section 44.1 of the UCA, these processes provide ample
opportunity for oversight over BC Hydro’s capital investments in advance of
implementation. This prospective review is coupled with the BCUC’s power to
review capital investments for prudence post implementation. Together, the
prospective and retrospective review of capital investments in major project,
revenue requirement and IRP proceedings gives the BCUC effective oversight

over BC Hydro’s capital investments.

Major Project Thresholds Capture Significant Projects: The 2018 Guidelines set
major project thresholds, including a lower threshold for Information Technology
(“IT”) projects, that indicate when a Certificate Public Convenience and Necessity

(“CPCN”) for significant extension projects is required. The thresholds

> Exhibit B-16, BCUC IR 2.18.1.
® Exhibit B-4, BCSEA IR 1.6.1.

’ Exhibit B-7.



appropriately balance oversight and efficiency, while recognizing that the BCUC
always retains discretion to direct that a CPCN is required for extension projects
below the thresholds, such as projects that may have a significant public interest

component.

. Commitment to File 44.2 Applications Ensures All Major Projects will be
Reviewed: The 2018 Guidelines document BC Hydro’s commitment to file for
section 44.2 acceptance of non-extension projects that exceed the major project
thresholds. This ensures that the BCUC conducts a detailed, public interest

review of all projects above the thresholds.

° Information in Revenue Requirements Applications will Facilitate Review: The
2018 Guidelines document the key information on capital investments that BC
Hydro is to provide in its revenue requirements applications. Combined with the
opportunity through the information request process to gather more detailed
information on specific issues and projects, the BCUC can be confident that it will
have the information needed to conduct oversight over BC Hydro’s capital

investments through the revenue requirement process.

° Compliance Reporting Will be Enhanced: The 2018 Guidelines provide clarity on
the timing and content of BC Hydro’s Annual Reports and project-specific

compliance reports to the BCUC.

5. The rationale for the proposed 2018 Guidelines is set out in detail in BC Hydro’s Revised
Proposal, an overview of which is provided in Part One, Section C below. BC Hydro submits that

approval of the 2018 Guidelines will:

° Promote an effective and efficient review of BC Hydro’s capital expenditures and

projects;



° Clarify the nature of the BCUC’s oversight over BC Hydro’s capital expenditures
and projects in revenue requirements applications, major project applications,

and compliance reports;

° Provide guidance to BC Hydro with respect to the information required for
revenue requirements applications, when a Certificate of Public Convenience

and Necessity (“CPCN”) is required, and the timing of compliance reports; and

° Document BC Hydro’s commitment to file section 44.2 applications for major

projects that are not extensions.

6. A draft of the Order sought by BC Hydro is included as Appendix F of BC Hydro’s Revised

Proposal.8
B. Summary of Key Process Steps in the Proceeding
7. In this section, BC Hydro provides an overview of the key process steps since the

proceeding was established.

8. The BCUC established this proceeding in Order G-58-16 dated May 3, 2016, to review
the regulatory oversight of BC Hydro’s capital expenditures and projects.9 Seven parties
registered as interveners in the proceeding: BC Sustainable Energy Association and Sierra Club
(“BCSEA”); British Columbia Old Age Pensioners’ Organization et al (“BCOAPQO”); Commercial
Energy Consumers Association of British Columbia (“CEC”); the Movement of United
Professionals (“MoveUP”); Clean Energy Association of BC (“CEBC”); llse Leis; and the

Association of Major Power Customers of British Columbia (“AMPC”).

9. On May 10, 2016, the BCUC set out a proposed scope of the proceeding in Appendix B

of Order G-63-16.° As set out in the scoping document, one possible outcome of this

® Exhibit B-7.
® Exhibit A-1.
% Exhibit A-2.



proceeding is BCUC-approved capital filing guidelines. The scoping document identifies four

items within scope, as follows (and as further described in Appendix B of Order G-63-16):

° Item 1: The scope, timing, and process for the Commission’s review of BC
Hydro's capital expenditures and projects. This includes consideration of the
appropriateness of such reviews as a component of various applications and

filings BC Hydro makes with the Commission.

° Item 2: The appropriateness of BC Hydro’s 2010 Capital Project Filing Guidelines
for IT capital expenditures and projects or propose separate IT capital project

filing guidelines.

° Item 3: The appropriateness of expenditure thresholds contained in BC Hydro’s

2010 Capital Project Filing Guidelines.

° Item 4: The circumstances under which it is appropriate for BC Hydro to file an

application pursuant to section 46(1) of the UCA versus section 44(2) of the UCA.

10. In Order G-174-16, dated November 30, 2016, the BCUC determined that the scope of
the proceeding was to remain as outlined in Appendix B to Order G-63-16, subject to review at
the next procedural conference. The BCUC notes at pages 2 of 4 of the Reasons for Decision
that there was general consensus amongst the parties that the scope set out by the BCUC
remains appropriate provided that it is flexible and parties can add to the scope, if warranted

during the process.*

11. Pursuant to the regulatory process and timetable set by the BCUC in Order G-59-18, on
April 3, 2018, BC Hydro filed its Initial Proposal and Proposed Capital Filing Guidelines with the
BCUC.? In the Initial Proposal, BC Hydro addressed the items within the scope of the

proceeding,13 and made the case for a set of guidelines reflective of BC Hydro’s capital

" Exhibit A-9.

2 Exhibit A-10.

BBe Hydro included as Appendix A to the Initial Proposal a Table of Concordance, which identifies where in the
proposal the issues raised in the scoping document are addressed.

9



investment and planning processes. The proposed guidelines expand the scope of BC Hydro's
2010 Guidelines to reflect the review of capital spending through revenue requirements
applications and compliance reporting, and update the major project filing thresholds to align

with how BC Hydro plans and manages its capital investments today.™*

12. On April 24, 2018, BC Hydro received technical and clarifying questions from the BCUC

and interveners, and provided responses to those questions on May 18, 2018.%7

13. On May 23, 2018, BC Hydro led a transcribed workshop (“Workshop”) to explain and
provide further clarity on the proposed 2018 Guidelines and to get feedback from the BCUC and
interveners on the Initial Proposal and the content of the 2018 Guidelines.'® Appendix G of
Exhibit B-7 provides a summary of the questions and topics raised in the Workshop. On June 1,
2018, BC Hydro filed: (i) the undertaking request from the Workshop to provide the number
and description of additional projects that would be subject to a major project filing at lower
thresholds; and (ii) the Capital Investment Guide and Corporate Risk Matrix (both of which were

requested by the CEC)."

14. On June 13, 2018, BC Hydro filed its Revised Proposal, replacing the Initial Proposal. BC
Hydro considered the topics raised in both the technical and clarifying questions received from
the BCUC and interveners and at the Workshop. BC Hydro made a number of changes to its
filing to reflect the feedback it received.”® BC Hydro also filed a blacklined version of the
proposal, which was marked Exhibit B-7-1. In the Revised Proposal, BC Hydro set out its

request for approval of the 2018 Guidelines.

15. On November 5, 2018, the CEC filed intervener evidence prepared by Mr. David Craig19
and Mr. Scott Thomson.?’ The CEC’s evidence set out what it believes is the appropriate

information the BCUC needs to oversee BC Hydro’s capital investments, and proposed an

* Exhibit B-3.

> Exhibit B-4 and Exhibit B-4-1.

'® Exhibit B-5; Transcript Vol. 2.

' Exhibit B-6.

% For examples of these changes, see: Exhibit B-7, Revised Proposal, section 1.3.
' Exhibit C3-10.

%% Exhibit C3-11.
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Annual Capital Report where this information would be filed. On December 10, 2018, the CEC

submitted its responses to information requests from the BCUC, BC Hydro and interveners.?

16. On February 15, 2019, BC Hydro filed Rebuttal Evidence,?? including evidence of Dr.
Carpenter and Dr. Brown of the Brattle Group.” In its Rebuttal Evidence, BC Hydro explained
its position that the CEC’s proposed information requirements and Annual Capital Report is not
needed, would interfere with management of the utility, and would lead to inferior capital

management outcomes.

17. On July 4, 2019, BC Hydro responded to information requests on both its Revised

Proposal and its Rebuttal Evidence.?

18. The evidentiary record produced through the above process steps has developed the
topics within the scope of the proceeding and brought into focus key issues for the BCUC's
consideration. BC Hydro submits that the evidentiary record supports its case for the proposed

2018 Guidelines.

C. Summary Overview of BC Hydro’s Revised Proposal and 2018 Guidelines

19. BC Hydro’s Revised Proposal addresses the scope items identified in the scoping order
and sets out BC Hydro’s rationale for its 2018 Guidelines. A summary overview of BC Hydro’s
Revised Proposal is provided below, while a more detailed discussion of topics of interest

during the proceeding follows in Part Two of this Final Submission.

(a) Background on BC Hydro’s Capital Investments

20. Sections 2 and 3 of BC Hydro’s Revised Proposal describe the nature of BC Hydro’s
capital investments, BC Hydro’s internal oversight structure, and the ways in which the BCUC

currently oversees BC Hydro's capital expenditures. As described in the Revised Proposal, the

*! Exhibits C3-13 to C3-17.
?2 Exhibit B-15.

% Exhibit B-15-1.

** Exhibit B-16.
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key mechanisms available to the BCUC under the UCA for the oversight of BC Hydro’s capital

investments are:

° CPCN proceedings under sections 45 and 46 of the UCA to consider whether a

project is in the public interest;

° Proceedings under section 44.2 of the UCA to consider an application for

acceptance of capital expenditures for a project;

° Revenue requirements proceedings under sections 58-61 of the UCA to set BC

Hydro’s rates; and

° Compliance filings, including BC Hydro’s Annual Report to the BCUC.

21. The above proceedings and filings are the mechanisms under the UCA for the BCUC to
exercise efficient and effective oversight over BC Hydro’s capital investments. BC Hydro’s 2018

Guidelines are therefore built around these processes.

(b) Appropriate Scope of Review in Revenue Requirements Applications

22. Section 4 of the Revised Proposal outlines BC Hydro’s views on the appropriate scope of
BCUC review of BC Hydro’s capital spending in a revenue requirements proceeding.
Specifically, BC Hydro describes the appropriate scope of review for each of the four categories
of projects identified by the BCUC in the scoping order, with rationale. While these areas have
been discussed in detail in the Revised Proposal and responses to information requests, a

summary is as follows:

° Projects With a CPCN, Expenditure Schedule or Legislated Exemption: BCUC
Can Assess Project Execution. A determination that the project is in the public
interest under either section 44.2 or by the granting of a CPCN under sections
45-46 of the UCA demonstrates that there is a need for the project, and the
issuance of a CPCN explicitly authorizes BC Hydro to proceed with the project.

Therefore, for projects with such approval or acceptance, the question of need

12



should not be reviewed again in a subsequent revenue requirements application.
A legislated exemption prohibits the BCUC from assessing public interest, so the
same consideration applies. Project execution, on the other hand, is a matter
within the purview of a revenue requirements application. BC Hydro anticipates
that the BCUC will review the forecast expenditures and capital additions in the
test period in the context of the initial forecast approved for the project. A
review of the prudence of capital investments should generally occur only after
the project is complete and in service when final project costs and outcomes are
known. Waiting until the project is complete to perform this review is fair to
both BC Hydro and ratepayers, as only then will project costs and outcomes will

be known.?

° Projects Underway Without Prior Approval from the BCUC or a Legislative
Exemption: BCUC Can Assess Need, Alternatives and Implementation. Since
the project need, alternatives, and justification have not yet been reviewed for
this category of projects, the BCUC may inquire into these matters in a revenue
requirements application. While the execution of the project to date could
potentially be reviewable, a review of the prudence of capital expenditures
should generally occur only after the project is in service once final project costs

2
and outcomes are known. 2

° Future Projects Meeting Criteria for CPCN or Section 44.2 Proceeding: Avoid
Redundant Reviews in Revenue Requirements Proceeding. The BCUC will
review project need, alternatives, and forecast costs, and the public interest
generally, in the CPCN or section 44.2 proceeding. It is in the interests of
ratepayers, the BCUC and BC Hydro to avoid, to the extent possible, regulatory

inefficiency associated with a redundant review in a revenue requirements

% Exhibit B-7, pp. 25-26.
*® Exhibit B-7, p. 27.
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proceeding. Addressing these issues in the CPCN or section 44.2 proceeding also

avoids the potential for conflicting or inconsistent BCUC determinations.?’

° Future Projects that do not Trigger a CPCN or Expenditure Schedule: BCUC Can
Assess Need in Revenue Requirements Proceeding. BC Hydro is proposing the
scope of review in a revenue requirements proceeding should include
consideration of forecast capital expenditures and additions in the test period,
and exclude future projects for which there are no forecast expenditures or
additions in the test period. For those projects with forecast expenditures or
additions in the test period, the scope of review may include examination of
project need and alternatives, and the reasonableness of the forecast. In light of
the fact that revenue requirements applications are focused on a particular test
period, the BCUC should limit its review to projects for which there are forecast
capital expenditures or capital additions in the test period. BC Hydro presents
information regarding both forecast capital expenditures and capital additions in
revenue requirements applications, and will continue to do so. However, BC
Hydro believes that the BCUC should focus its review only on capital additions, as
the purpose of the revenue requirements application is to set rates, and only the

forecast additions affect BC Hydro’s revenue requirements in the test period.28

23. Overall, BC Hydro proposes that the BCUC can use revenue requirements applications to
review significant components of BC Hydro’s capital investments. The above is reflected in

sections 3, 4 and 5 of BC Hydro’s proposed 2018 Guidelines.

24, The BCUC's review of BC Hydro’s capital investments in a revenue requirements

application is addressed further in Part Two, sections B(b), C and E, of this Final Submission.

?” Exhibit B-7, pp. 28-19.
*® Exhibit B-7, pp. 30-31.
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(c)

25.

Guidelines for Major Project Applications

Section 5 of the Revised Proposal addresses when a CPCN should be required for

extensions, and when the BCUC should review major projects in advance of implementation. BC

Hydro’s proposal is for the largest projects by category to be reviewed separately, with the

majority of the capital portfolio still being considered in the context of revenue requirements

proceedings. The rationale for BC Hydro’s proposed guidelines on this topic is summarized

below:

The 2010 Guidelines are working well, and are capturing BC Hydro’s most
significant capital projects for review by the BCUC. Under the 2018 Guidelines,
the major project thresholds have been realigned to be more consistent with
how BC Hydro plans and executes its projects and programs. The major
difference is the change in thresholds for Distribution projects. In the
2010 Guidelines, Distribution projects (excluding substation distribution assets),
had a separate threshold of $50 million. Under the 2018 Guidelines, Distribution
projects fall under the general category of Power System projects. Including all
power system projects under one threshold will make it easier to apply
thresholds for projects involving work on the transmission and distribution
systems. This change also aligns better with how the system is managed and
planned as asset management for the generation, transmission and distribution
systems are now the responsibility of a single business unit. The proposed
changes will leave the overall number of total projected major project
applications similar to the number projected under the 2010 Guidelines.”® In BC
Hydro’s view, the $100 million threshold for Power System projects, S50 million
for Building projects, and $20 million for IT projects represents the right balance
between appropriate oversight of BC Hydro’s capital projects and regulatory and
cost efficiency. The proposed thresholds are set out in sections 9 and 10 of 2018

Guidelines.

% Exhibit B-7, pp. 38-43.
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. BC Hydro is proposing to continue with the meaning of “extension” in the 2010
Guidelines, which defines the scope of projects potentially subject to a CPCN.
BC Hydro’s proposal is that an “extension” in effect means a capital expenditure
that expands the service area or capacity of a utility plant or system. This is
consistent with the plain meaning of the word “extension” and its use in the
UCA, the origins of the CPCN requirement, as well as the BCUC's use of the term
in its 2015 Thermal Energy Systems Regulatory Framework Guidelines.*® This is

reflected in sections 11 and 12 of the 2018 Guidelines.

° BC Hydro is committed to filing expenditure schedule applications for all non-
extension projects that exceed the major project thresholds. This will allow the
BCUC to undertake a separate public interest review of any project over the
applicable threshold proposed by BC Hydro, irrespective of how the term
“extension” is interpreted. BC Hydro will generally provide the same information
as requested in the 2015 CPCN Application Guidelines and the 2010 First Nations
Information Filing Guidelines for expenditure schedule applications.31 This is

reflected in section 13 of the 2018 Guidelines.

° BC Hydro will also file a CPCN application for approval of a public utility plant or
system required to serve a new service area that is not an extension of BC
Hydro’s existing system, regardless of the cost of the project.32 This is reflected

in section 14 of the 2018 Guidelines.

26. BC Hydro’s proposed major project thresholds are discussed further in Part Two, Section

4 of this Final Submission.

%% Exhibit B-7, pp. 32-33.
* Exhibit B-7, p. 45.
*2 Exhibit B-7, Appendix B, section 14.
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(d) Review of Capital Investments that are a Part of Programs

27. Section 6 of the Revised Proposal provides clarity on programs and addresses the

appropriate mechanism for the BCUC’s review of programs. In summary:

° Program of Projects: As this type of program consists of individual, separate
projects, the projects within programs are best reviewed individually in revenue
requirements proceedings or as part of a CPCN or expenditure schedule
application, if they exceed the major project threshold. The program strategy
programs will be included in any discussion of individual projects in a revenue
requirements proceeding or as part of a CPCN or expenditure schedule filing. A
Program of Projects, which groups projects together based on common business
drivers and/or technical characteristics, is generally not considered to be a single
project because Programs of Projects are often flexible in scope and are planned
to evolve as required. In addition, because the various projects within the
program may be at different stages with different levels of project definition (for
example different levels of cost estimating accuracy), there may be limited
ability to meet minimum filing requirements required for an effective review of
all projects in the program. Some Programs of Projects are established only to
achieve delivery efficiencies, and in some cases the drivers and justifications for
projects within program are quite different.®®* BC Hydro will indicate which
projects are part of a Program of Projects, as reflected in section 6(j) of the 2018
Guidelines. Section 5 of the 2018 Guidelines would apply to projects below the
major project thresholds, while sections 3, 4, 11 and 13 would apply to projects

above a threshold.

° Recurring Capital Programs: Work Programs and Acquisitions, irrespective of
forecast cost, are best reviewed in a revenue requirements application.
Recurring capital programs comprise low complexity work and are recurring in

nature. These programs often involve work on assets that are put into service in

* Exhibit B-7, pp. 46 and 49.
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the same year as the expenditure is made. A revenue requirements proceeding
is the most efficient way to review these types of programs.>* This is reflected in

section 8 of the 2018 Guidelines.

28. The BCUC's regulatory oversight of programs is discussed further in Part Two, section F

of this Final Submission.

(e) Review of Projects Linked to Strategies, Plans and Studies

29. Section 7 of the Revised Proposal defines a regulatory practice for the review of projects
that are linked to strategies, plans, and studies. As reflected in section 6 of the 2018 Guidelines,

BC Hydro proposes to provide the following in a revenue requirements application:35

° BC Hydro will show which projects or programs listed in Appendix | of its revenue

requirements applications are linked to strategies, plans and studies; and

° BC Hydro will provide, in a new Appendix to its revenue requirements
applications, summary descriptions of the strategies, plans and studies that are
linked to the projects in Appendix |I. BC Hydro will also provide a copy of the

most recent Technology Strategy and 5-Year Plan.

30. The above information will allow for an efficient and effective review of projects linked
to strategies, plans, and studies in revenue requirements applications. The summaries of the
strategies, plans or studies will provide context with which to understand the issues or system

needs being addressed and the resulting solutions.®

31. The BCUC’s regulatory oversight of projects linked to strategies, plans and studies is

discussed further in Part Two, section G of this Final Submission.

** Exhibit B-7, pp. 47, 48 and 50.
% Exhibit B-7, p. 54.
*® Exhibit B-7, p. 55.
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(f) Clarity on Compliance Reporting

32. Section 8 of the Revised Proposal addresses updates to its Annual Report to the BCUC

and proposed changes to project specific compliance filings.

33. BC Hydro will continue to provide the Annual Report in a form required by the BCUC. BC
Hydro has improved the presentation of its financial schedules to align with the information
presented in the revenue requirements application, and BC Hydro will continue to look for

opportunities to improve the presentation of the Annual Report in discussion with BCUC staff.?’

34, BC Hydro will continue to make project specific compliance filings with the BCUC in the
manner and form of previous project specific compliance reports or in a manner or form
directed to by the BCUC. BC Hydro is proposing some changes to improve consistency in the

timing of project specific compliance reports::‘;8

° BC Hydro proposes to continue to file semi-annual project progress reports for
most capital projects meeting the criteria for CPCN or section 44.2 applications.
Semi-annual progress reporting would allow for reasonable progress to be made
on project scope between reports. Semi-annual reports will be more likely to
have relevant and updated information with each new report compared to
quarterly reports. BC Hydro will request to file only annual project progress
reports if it is deemed appropriate given the project’s schedule. BC Hydro does

not support quarterly progress reporting.

° BC Hydro is proposing a more definitive deadline for submitting the Project Final
Report (also referred to as the Project Completion and Evaluation Report
(“PECR”)) than the deadlines commonly outlined in the BCUC’s Order granting a
CPCN or accepting capital expenditures. BC Hydro proposes to file the Project
Final Report with the BCUC three months after it is approved by BC Hydro’s

Board of Directors. This milestone is clearer and more aligned with BC Hydro’s

*” Exhibit B-7, pp. 56-7.
*% Exhibit B-7, pp. 57-59.
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governance practices. This milestone is met when a summary of the PCER, which
is required for all major projects, is reviewed by the BC Hydro Board of Directors

and the report is available for wider distribution

35. The above is reflected in sections 15 to 19 of the 2018 Guidelines.

36. BC Hydro’s Annual Report to the BCUC and project compliance reports are discussed

further in Part Two, sections J and K of this Final Submission.

(g) Form and Content of Revenue Requirements and Major Project Filings

37. Section 9 of the Revised Proposal covers other matters related to the form and content
of revenue requirements, CPCN, and related section 44.2 filings, including adopting a
standardized naming convention for projects and programs and the provision of additional
information in revenue requirements applications to facilitate the review of projects. BC Hydro
filed this information in its Fiscal 2020 to Fiscal 2021 Revenue Requirements Application (the
“F20-F21 RRA”). The proposed additional information to be filed is reflected in sections 6 and 7
of the 2018 Guidelines.

38. The content of BC Hydro’s revenue requirements applications is discussed further in

Part Two, section E of this Final Submission.

(h) 2018 Guidelines will Facilitate the Continued Fair and Efficient Review of BC Hydro’s
Capital Investments

39. BC Hydro submits that its 2018 Guidelines, as set out and explained in the Revised
Proposal, will provide for the continued fair and efficient BCUC review of BC Hydro’s capital
expenditures going forward. As such, BC Hydro submits that the approval of the 2018

Guidelines is the appropriate outcome of this proceeding.

D. Outline of Remainder of Submission

40. The remainder of this Final Submission is organized as follows. In Part Two, BC Hydro

will address the main topics covered in the proceeding related to the BCUC’s oversight over BC
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Hydro’s capital investments and BC Hydro’s proposed 2018 Guidelines. In Part Three, BC Hydro
responds to the evidence filed by the CEC and explains why the CEC’s proposal should not be

accepted. Part Four concludes this Final Submission.

PART TWO: TOPICS RELATED TO BC HYDRO’S PROPOSED 2018 GUIDELINES

41. In this Part of the Final Submission, BC Hydro addresses the issues raised by the BCUC

and interveners with respect to its proposed 2018 Guidelines. These issues are as follows:

) Nature and Benefits of Guidelines: In this section, BC Hydro discusses the nature
of guidelines and how the proposed 2018 Guidelines will be beneficial to the

regulatory process.

. Review of Capital Investments Prior to Implementation: In this section, BC
Hydro discusses the ways that the BCUC exercises oversight over capital
investments in advance of implementation, including through review of projects

in revenue requirements applications and major project filings.

. Review of Projects After Implementation: In this section, BC Hydro discusses
how the BCUC can review the prudence of completed capital investments. BC
Hydro referred to this as a review of project implementation in its Revised
Proposal, but it can also include review of project need if a project has not been
previously approved or accepted by the BCUC, or if a change in circumstances

has occurred.

° Major Project Thresholds: In this section, BC Hydro discusses its proposed major
project thresholds. BC Hydro also addresses its view that qualitative public
interest criteria are difficult to incorporate into quantitative thresholds, but that
the BCUC can exercise its discretion to require a CPCN for public interest
reasons. Finally, BC Hydro also sets out its broad definition of “extension” and its
commitment to filing section 44.2 application for major projects that do not

meet that definition.
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Content of Revenue Requirements Filings: In this section, BC Hydro describes
the general outline of information it intends to file in revenue requirements
applications, including enhancements that it is has implemented in the F2020-
F2021 RRA and other enhancements it has committed to in this proceeding. BC
Hydro also proposes to set the materiality thresholds in consultation with the

BCUC prior to each revenue requirements application filing.

Programs: In this section, BC Hydro describes the ways that the BCUC can

exercise oversight over capital investments that are a part of programs.

Strategies, Plans and Studies: In this section, BC Hydro describes the ways that
the BCUC can exercise oversight over capital investments linked to strategies,

plans and studies.

Information Technology Capital: In this section, BC Hydro describes why specific
guidelines are not needed for Information Technology (“IT”) capital. BC Hydro
describes how the proposed 2018 Guidelines would allow BC Hydro to file
section 44.2 applications in two phases if appropriate, and that BC Hydro has
lower materiality thresholds in revenue requirements applications and a lower

major project threshold to ensure the BCUC can review material IT projects.

Assessing the Adequacy of Consultation: In this section, BC Hydro describes its
duty to consult and how the BCUC's oversight includes assessing the adequacy of
consultation in major project filings, but not in revenue requirements

applications.

Role of the Annual Report: In this section, BC Hydro discusses the role of the
Annual Report filed with the BCUC and the refinements it has made to make it

more relevant and informative.
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. Project Compliance Reports: In this section, BC Hydro describes how it proposes
to report on major projects, noting that the BCUC can always direct increased

reporting if the circumstances warrant.

A. Nature and Benefits of Guidelines

42. The BCUC has the implicit authority to issue guidelines under the UCA and has done so
on numerous occasions.> The BCUC’s existing guidelines are helpful to the BCUC, utilities and
other parties to BCUC proceedings as a guide to what the BCUC expects and how the BCUC will
exercise its discretion under the UCA. In Practice and Procedure Before Administrative
Tribunals, the authors comment on the jurisdiction to issue guidelines and the nature of
guidelines, as follows:*

In my view, every federal and provincial agency has the authority to issue policy
guidelines, although few agencies do so. Where administrative agencies issue
guidelines, they should do so publicly in clear, understandable terms.

Sometimes, the power to issue guidelines is not clearly set out in the legislation,
but may be implied. See Re Capital Cities Communication Inc. and CRTC where
the tribunal issued a policy statement which it subsequently followed before a
case was heard. The court held that the legislation implicitly authorized the
development and publication of policy statements, provided that the CRTC did
not thereby fetter its discretion. Contrasted to that decision is that of the
Ontario Court of Appeal in Re Hopedale Dev. Ltd. and Oakville. In that case, the
OMB [Ontario Municipal Board] was found to have fettered its discretion by
establishing a policy in advance of hearing a case and then treating that policy as
binding on it. The two decisions are quite consistent.

Guidelines or policy statements are guidelines only. They can arise out of generic
or policy hearings where an agency may invite, upon published notice,
submissions from interested parties. The guidelines can be adopted without a
hearing, but are better accepted if they follow a well publicized and attended
hearing such as in the Capital Cities case outlined above. The policy statements
are not binding on the agency and therefore do not fetter its discretion. The

* The BCUC’s guidelines are posted online at the following: https://www.bcuc.com/resources/guidelines.html.
“ Robert W. Macaulay, James L.H. Sprague & Lorne Lossin, Practice and Procedure Before Administrative Tribunals,
looseleaf (Toronto: Thomson Reuters, 2018), at 3.2(d), pp. 3-27 to 3-28. [see Book of Authorities, Tab 3]
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statements can be departed from at will, but can be accepted or adopted in a
decision as long as the evidence in the case is heard and weighed first.

43, Consistent with the above text book authority, the BCUC has implicit authority to issue
guidelines and indeed has exercised that authority in numerous cases (as exhibited by the
various guidelines of the BCUC).** Also consistent with the above discussion, BC Hydro’s
proposed 2018 Guidelines, if approved, would be guidelines only. This means that the BCUC
could deviate from the 2018 Guidelines and that guidelines “do not bind the Commission in the
exercise of its jurisdiction”.*” The statutory authority afforded to the BCUC under the UCA
cannot be restricted by approving BC Hydro’s 2018 Guidelines as the BCUC cannot fetter its
discretion and cannot restrict itself from considering specific circumstances in reaching a

determination.

44, The Supreme Court of Canada (“SCC”) explained the non-binding nature of guidelines in
Maple Lodge Farms v. Government of Canada, as follows:*?

It is clear, then, in my view, that the Minister has been accorded a discretion
under s. 8 of the Act. The fact that the Minister in his policy guidelines issued in
the Notice to Importers employed the words: "If Canadian product is not offered
at the market price, a permit will normally be issued; . . ." does not fetter the
exercise of that discretion. The discretion is given by the Statute and the

formulation and adoption of general policy guidelines cannot confine it. There is

nothing improper or unlawful for the Minister charged with responsibility for the
administration of the general scheme provided for in the Act and Regulations to
formulate and to state general requirements for the granting of import permits.
It will be helpful to applicants for permits to know in general terms what the

policy and practice of the Minister will be. To give the guidelines the effect

contended for by the appellant would be to elevate ministerial directions to the

level of law and fetter the Minister in the exercise of his discretion. Le Dain J.

dealt with this question at some length and said, at p. 513:

The Minister may validly and properly indicate the kind of considerations

by which he will be guided as a general rule in the exercise of his

4 See, for example, the 2015 CPCN Guidelines and 2003 Resource Planning Guidelines. Online:
https://www.bcuc.com/resources/guidelines.html

*? Exhibit B-7, Revised Proposal, Appendix B, para. 2; Exhibit B-16, BCUC IR 2.17.2.

*11982] 2 S.C.R. 2, 1982 CanLIl 24 (SCC). [see Book of Authorities, Tab 2]
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discretion (see British Oxygen Co. Ltd. v. Minister of Technology [1971]
A.C. (H.L.) 610; Capital Cities Communications Inc. v. Canadian Radio-
Television Commission 1977 CanLIl 12 (SCC), [1978] 2 S.C.R. 141, at pp.
169-171), but he cannot fetter his discretion by treating the guidelines as

binding upon him and excluding other valid or relevant reasons for the

exercise of his discretion (see Re Hopedale Developments Ltd. and Town
of Oakville 1964 CanlLll 196 (ON CA), [1965] 1 O.R. 259).

[Emphasis added.]

45, As indicated above, although not binding, guidelines are nonetheless beneficial. For
utilities, who are typically the applicants before the BCUC, guidelines are particularly helpful to
know in general terms what the policy and practice of the BCUC is and what is expected to be
included in applications. Further, as concluded in the Independent Review of the British

Columbia Utilities Commission Final Report, guidelines are “generally useful, effective, and

particularly helpful to those new to the Commission.”**

46. The authors of Practice and Procedure Before Administrative Tribunals also note the
benefit of guidelines to the tribunal itself:*

Legislative schemes often involve the application of a great deal of discretionary
decision-making by agencies where the agency has a choice to determine what
may be appropriate in specific circumstances, often in areas of opinion where
there is no clear absolute answer.

Guidelines can assist in consistent decision-making by providing an easily
accessible source of thinking and advice to agency decision-makers wherever
located that keeps them advised of the agency thinking respecting policy or legal
interpretation. Such guidelines can provide the decision-makers with starting
points in their thinking respecting individual cases.

The value of guidelines respecting consistency is that they expose decision-
makers to well-considered views of general application which can serve as
starting points in the decision-maker's deliberations. But they should not be end
points as well. They cannot be treated as rules — unless there is valid legislative

* Exhibit B-16, BCUC IR 2.17.2.1.
* Robert W. Macaulay, James L.H. Sprague & Lorne Lossin, Practice and Procedure Before Administrative Tribunals,
looseleaf (Toronto: Thomson Reuters, 2018), at 6.5A(iv), p. 6-56.
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direction to do so. Decision-makers cannot fetter their discretion or judgment by
[blindly] and automatically following guidelines to the exclusion of their own
deliberations or consideration of the particular circumstances of the specific case
before them.

47. In short, guidelines can be used by decision-makers as a tool to promote effective and
fair administration. By enhancing the quality of decision-making, guidelines have the potential
to promote certainty and reduce inconsistencies. For example, the establishment of major
project thresholds enhances certainty by allowing BC Hydro to account for the time and
resources required for the preparation of a CPCN application when determining the schedule
and cost estimate for a project.”® As BC Hydro’s 2018 Guidelines are non-binding, the BCUC is
not restricted from requiring a CPCN application for particular projects below the established
thresholds and BC Hydro may elect to make such an application where significant public

interest issues are identified.*’

48. Therefore, BC Hydro submits that approval of the 2018 Guidelines will be beneficial, by
providing clarity and guidance to BC Hydro and interveners and the BCUC itself with respect to

the BCUC's oversight over BC Hydro’s capital investments.

B. Review of Capital Investments Prior to Implementation

49, A key theme of this proceeding is how the BCUC can review BC Hydro’s capital

investments prior to implementation.48

In this section, BC Hydro describes the ways in which
the BCUC can exercise such oversight in an efficient and effective manner, as reflected in the

proposed 2018 Guidelines. The key points are as follows:

° Major project filings (either CPCN or section 44.2 applications) provide the
primary means for the BCUC to review projects prior to implementation. It is

efficient and effective for the BCUC to set major project thresholds as the

*® Exhibit B-16, BCUC IR 2.17.2.1.

*” Exhibit B-16, BCUC IR 2.17.6 and 2.17.7.

*® This type of review has been characterized in IRs as “before significant dollars have been spent”. There will,
however, always be dollars spent before a project is reviewed. BC Hydro must incur costs to define a project to a
sufficient degree before the BCUC and interveners can consider it in a meaningful way: see Exhibit B-4, BCOAPO
1.19.1.
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thresholds single out the projects that are most significant and will have the
largest impact on rates for detailed public interest review. The BCUC can also
direct that a CPCN will be required for any extension project below the
thresholds, including those that it determines have a significant public interest

component.

° The remainder of BC Hydro’s capital investments (those that do not meet the
major project thresholds) can be reviewed in revenue requirements applications
for the purpose of setting rates. It is efficient and effective for the BCUC to set
materiality thresholds for the presentation of capital investment information to

focus its review on investments that could have a material impact on rates.

° BC Hydro files Annual Reports with the BCUC which will identify extension
projects (above the materiality threshold) that have arisen since the last revenue
requirements application. This will give the BCUC the opportunity to direct that a

CPCN be filed for such projects if warranted.

° The review of BC Hydro’s IRP provides a process for the BCUC to consider BC
Hydro’s resource strategies and inputs into growth capital investments, such as
the load forecast. The IRP can inform the BCUC’s review of capital investments

in major project and revenue requirements applications.

50. BC Hydro submits that the above processes provide the necessary foundation for the

BCUC to review capital investments prior to implementation.

(a) Major Project Filings are the Primary Way for the BCUC to Review Projects Prior to
Implementation

51. The primary mechanism which the BCUC has to review projects on a prospective basis is
through major project filings (i.e., BC Hydro’s CPCN and section 44.2 applications). In these
applications, the BCUC reviews project need, alternatives, cost, schedule, risk, consultation, etc.

of the projects and determines whether the project is in the public interest. The BCUC has

27



approved guidelines which govern the information that utilities are expected to file in CPCN

applications, which BC Hydro also follows for its section 44.2 applications.

52. Dr. Brown and Dr. Carpenter’s description of the role of regulators like the BCUC
includes the review of projects, as follows:*

Regulators also often have a role in approving certain projects before they are
implemented. The utility may identify that new capacity will be needed in
future—for example, a constraint on the network, or a declining margin between
peak demand and peak supply. There may be more than one option for
delivering the needed new capacity, where the options have different
characteristics. For example, one project might be more expensive but have
more favourable environmental characteristics. The regulator may have a role in
evaluating alternatives to a proposed project as part of the approval process
before the project is implemented.
53. In B.C., the role of the BCUC is set out in section 44.2 and sections 45-46 of the UCA.
Through these sections, BC Hydro files applications for approval or acceptance of its major
project applications. The proceedings which consider these applications are usually detailed
and complex, involve numerous interveners and are resource intensive for the parties involved.

In short, in BC Hydro’s major project applications, the BCUC conducts a detailed and in-depth

review of the proposed projects.

54, In BC Hydro’s submission it is reasonable and appropriate for the BCUC to limit this
detailed and in-depth public interest review of projects to significant projects, as is currently
the BCUC’s practice. The BCUC’s 2015 CPCN Guidelines reflect this, stating: “In order to
evaluate whether a public utility should apply for a CPCN for a specific extension to a utility
plant or system and therefore whether to make an order pursuant to section 45(5), the
Commission needs to be aware of planned extensions that are significant.” Given that it is not
practicable to require a CPCN for all projects, focusing on significant projects is reasonable as
these are the projects that will have the most impact on the public and rates. Therefore, and as

discussed further below, BC Hydro has proposed major project thresholds that strike the

* Exhibit B-15-1, p. 6.
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appropriate balance between oversight of BC Hydro’s capital projects and regulatory and cost

efficiency.

(b) Revenue Requirements Applications are the Place to Review the Balance of Capital
Investments

55. For those projects that are not the subject of a major project application because they
do not meet a major project filing threshold, or have not otherwise been directed by the BCUC
to require a CPCN, revenue requirements applications provide an avenue for the BCUC to
review and test BC Hydro’s planned capital additions and expenditures. The scope of this
review is discussed in section 4 of the Revised Proposal, as summarized in Part One, section
C(b) of this Final Submission. The paragraphs below discuss the key topics related to the

prospective review of capital investments in a revenue requirements proceeding.

Revenue Requirements Applications Provide Sufficient Information to Review Capital
Investments

56. BC Hydro revenue requirements applications provide sufficient information and
opportunity for the BCUC to review BC Hydro’s capital investments. If the BCUC wishes to
review a project or program in a revenue requirements application, the information provided in
Chapter 6 and Appendices |, J and K (and other related appendices) in BC Hydro’s revenue
requirements applications, supplemented as necessary through information obtained through
information requests, should be adequate for the BCUC to conduct that review for the purposes
of setting rates during the test period. BC Hydro’s F20-F21 RRA, as filed during this proceeding,
demonstrates the comprehensiveness of the information filed in support of BC Hydro’s capital
investments, as well as BC Hydro’s efforts to improve the quality of its filing in response to
directions or concerns raised in previous revenue requirements proceedings, the Workshop in

this proceeding and the information requests received from the BCUC and interveners.”®

*BC Hydro’s Fiscal 2020-2021 Revenue Requirements and Rates Application, Chapter 1, Section 1.5.
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Setting Materiality Thresholds is a Reasonable Practice

57. BC Hydro’s presentation of its capital investments in its revenue requirements
applications is reasonably limited by materiality thresholds.>* This practice was explained by BC
Hydro as follows:>?

BC Hydro and the Commission typically meet in advance of a revenue
requirements application filing to discuss and mutually agree to any materiality
thresholds for capital information to be provided in the revenue requirements
application. The materiality threshold should result in an appropriate level of
detail and amount of information regarding the capital plan, such that it can
support an efficient review by the Commission and Interveners, and inform
further questioning if required, without providing immaterial, unnecessary or
excessive detail.

58. BC Hydro proposes to continue the practice of working with the BCUC prior to revenue
requirements applications to set materiality thresholds for the presentation of its capital
information. As BC Hydro has hundreds of projects ongoing at any one time, it is reasonable
for the BCUC to focus its oversight efforts on projects that will have a material impact on rates
during the test period.”® The BCUC takes a similar approach to its review of other components

of a utility’s revenue requirements, such as operating costs. BC Hydro believes this is reflective

of the BCUC’s current and past practices and is a reasonable and efficient approach.

Focus Should be on Capital Additions Rather than Expenditures

59. To promote regulatory efficiency and fairness, it is appropriate for the BCUC to focus on
capital additions rather than capital expenditures in revenue requirements proceedings.>® BC

Hydro summed up the reasons for this in response to BCUC IR 2.36.4, as follows:>’

. Projects that are not forecast to enter service in a test period may be early in

their lifecycle and any information on the projects may be preliminary. The

L All of the materiality thresholds are set out in Exhibit B-16, BCOAPO IR 2.43.2.
>? Exhibit B-4, CEC IR 1.9.1.

>* Exhibit B-16, BCUC IR 2.24.4.

** Exhibit B-7, Revised Proposal, p. 31.

> Exhibit B-16; see also Exhibit B-4, BCOAPO IR 1.14.1 and CEC IR 1.14.3..
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BCUC'’s review of such project may therefore be based on information that is
incomplete or likely to change. As a result, any comments from the BCUC on

such a project may provide limited value;

° As forecast capital expenditures in one test period will become forecast capital
additions in subsequent test periods, reviewing capital expenditures would result

in redundant reviews and regulatory inefficiency; and

. Reviewing capital expenditures does not aid the BCUC in setting rates as capital
expenditures do not directly impact rates. Reviewing capital expenditures would
divert focus and attention from issues that are relevant to the setting of rates in

the test period.

60. Therefore, it is efficient and consistent with the BCUC's rate setting role to focus on the

review on capital additions in revenue requirements proceedings.

Amortization of Capital Additions Regulatory Account

61. While BC Hydro’s revenue requirements applications provide the opportunity to review
capital investments, it is not always necessary for the BCUC to engage in a detailed review of
forecast projects over a test period. This is particularly the case for BC Hydro given the
continuation of the approved Amortization of Capital Additions Regulatory Account, which
ensures customers only pay for actual capital additions. Dr. Brown and Dr. Carpenter thus
commented on the nature of the BCUC’s review of capital when setting rates as follows:*®

In some jurisdictions authorized revenues (and therefore rates) reflect
anticipated future capital expenditures, and there are infrequent and
prospective true-ups for differences between anticipated and actual capital
expenditures. This contrasts with the regime that applies to BC Hydro, where
authorized revenues and rates are trued up retrospectively at every test period
for differences between anticipated and actual capital expenditures. In these
other jurisdictions regulators are likely to be concerned with the level of
anticipated capital expenditure because they are prospectively incorporated into

*® Exhibit B-15-1, p. 6.
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rates. Typically, these regulators are concerned that the level of capital
expenditure corresponds to what is reasonably anticipated and is not biased
upwards, since actual expenditure below anticipated levels accrue to the utility
as additional return over and above the authorized rate of return. These
regulators are concerned that rates should reflect only the capital expenditure
that is reasonably anticipated to be spent.

62. The Amortization of Capital Additions Regulatory Account can therefore relieve the
need to test BC Hydro’s forecast of capital additions, as they will be completely trued up in the
subsequent test period. The origins of and reasons for BC Hydro’s Capital Additions Variance
Regulatory Account are discussed in Chapter 7, Section 7.8.2, of BC Hydro’s F20-F21 RRA. In
short, the Amortization of Capital Additions Regulatory Account protects both the shareholder
or customers from windfall gains or losses due to variances from forecast capital additions, and

ensures that customers only pay for actual capital additions.

(c) Integrated Resource Plan Informs Review of Capital

63. The BCUC's oversight over BC Hydro’s capital investments prior to implementation is
also informed by its review of BC Hydro’s IRP or long-term resource plan as referred to under
section 44.1 of the UCA. As described by Dr. Brown and Dr. Carpenter, the role of regulators
like the BCUC often includes the review of an IRP:>’

Regulators often have a role in relation to longer term strategic plans. For
example, a utility may have identified a long-term need to replace aging
generation resources, and it may have choices over the type of replacement
capacity to procure. Some stakeholders might advocate procuring coal capacity
because coal is expected to be cheap; others may advocate gas-fired capacity
because emissions are lower; while still others might advocate a mix of
renewables and other resources. Consideration of such strategic options
typically takes place in an IRP process. The IRP process is focused on long-term
strategy and does not usually result in approval of specific projects. Rather,
subsequent project approval processes may include testing how proposed
projects contribute to or are consistent with the approved IRP.

> Exhibit B-15-1, pp. 5-6.

32



64. BC Hydro explained in its Rebuttal Evidence that, as an outcome of the Comprehensive
Review, the Government of B.C. tabled legislation to update BC Hydro’s regulatory framework
so that section 44.1 of the UCA applies to BC Hydro.58 These legislative amendments have now
been enacted.”® This means that, going forward, BC Hydro’s IRP will be reviewed and approved

by the BCUC.

65. The IRP is BC Hydro’s long-term strategy for the integrated power system at the system-
wide scale, and identifies actions to be undertaken in the first few years to fulfill this long-term
strategy.60 BC Hydro described the relevance of the IRP to its capital investments in its Rebuttal
Evidence as follows:®"

Through the IRP development process, we develop high level long term
strategies and specific near term actions related to meeting the electricity needs
of the province. During the process, we compare a range of options to meet
electricity needs and develop the most cost effective course of actions by
performing analysis at the portfolio level and trading off options in a decision
framework. Examples of the options compared include demand side
management, construction or extension of facilities, and new or renewed
electricity purchase agreements with power producers. The IRP is developed
considering our goals as well as the uncertainties in our operating environment.
The IRP provides context and informs lower levels of planning and capital
decision making.

66. The filing of the IRP will therefore enhance the BCUC’s oversight of the drivers of capital
expenditures, including the Load Forecast, and the Load Resource Balance which may identify
growth related investment requirements on the power system.62 Further, a subset of actions

recommended in an IRP will be included as capital expenditures in BC Hydro’s capital plan. For

example, these could include new generation projects, transmission upgrades or new

*% Exhibit B-15, pp. 6-7.

9 Bill 19, the Energy Statutes Amendment Act, 2019, received Royal Assent on May 16, 2019. See Exhibit B-16,
BCSEA IR 2.17.1 for a description of the amendments.

% Exhibit B-16, BCUC IR 2.39.2.1.

®! Exhibit B-15, p. 49.

®2 Exhibit B-16, BCUC IR 2.39.1. and 2.39.1.1.
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transmission to ensure future system needs will be met.>> The IRP will therefore inform the

BCUC’s review of such projects.®

67. In summary, the BCUC's review of the IRP will provide a forum for the BCUC to review
and consider BC Hydro’s long-term resource plans, which will give the BCUC oversight over key
strategic decisions of BC Hydro and will inform the BCUC’s oversight over BC Hydro’s capital

investments

C. Review of Projects After Implementation (Prudence)

68. A key power of the BCUC in exercising oversight over BC Hydro’s capital investments is
the setting of just and reasonable rates, which excludes imprudent expenditures. In their
evidence, Dr. Brown and Dr. Carpenter of the Brattle Group explain that the role of regulators
such the BCUC is to ensure rates are just and reasonable, which would not include recovery of
costs that were imprudently incurred:®

A key role of energy regulators is to ensure that rates charged for utility service
are just and reasonable. As part of ensuring that rates are just and reasonable,
regulators want to make sure that utilities do not recover in rates the costs of
investments that were unrelated to providing utility service or which were
unnecessary or wasteful. Such investments would be judged imprudent.
Imprudent capital expenditure is not consistent with just and reasonable rates,
so regulators will review capital expenditure incurred before authorizing the
corresponding capital additions to be included in rate base. This is an after-the-
fact review focused on the prudence standard. While prudence reviews take
place after a decision has been implemented, they are necessarily forward-
looking in the sense that they should use only information available to the utility
at the time decisions were taken.

% Exhibit B-16, BCUC IR 2.39.2.1.
% Also see Exhibit B-16, BCUC IR 2.39.3 and MoveUP IR 2.5.1.
® Exhibit B-16, CEC Expert Witness IR 2.6.2; Exhibit B-15-1, p. 5.
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69. The BCUC itself has described this role, for example, in its August 16, 2006 Reasons for
Decision on an Application by Pacific Northern Gas Ltd for Approval of 2006 Rates (Order G-99-
06), as follows:®®

However, although PNG is unique, it is and has been regulated by the
Commission under the Act on a traditional cost of service basis. What this means
is that this utility, which is a virtual monopoly provider of natural gas in its
service area, is permitted under the Act to recover the reasonable and prudent
costs of providing its services in exchange for the obligation to provide safe and
reliable service. One of the regulator’s tasks, therefore, is to balance the need
for the Utility to recover its reasonable and prudent costs with the need to
ensure that ratepayers are charged fair and reasonable rates. Rates charged to
customers are based on costs incurred by the utility to provide service. If the
Commission finds certain costs to be imprudent or unreasonable, it will disallow

such expenditures and reduce proposed rates accordingly. [Emphasis added.]

70. Putting it positively, the BCUC also stated: “The Commission Panel considers, therefore,
that it is required, by virtue of sections 59 and 60 of the Act to allow the utility to recover its

reasonable and prudent cost of service, to be determined on the basis of its 2006 RRA and the

evidence adduced in this proceeding.”®’

71. Dr. Brown and Dr. Carpenter explain further the nature of imprudent expenditures as
follows:

Costs are only imprudently incurred if they result from management decisions
that were unreasonable in light of what was known (or should have been known)
at the time of the decision.®®

First a prudence review should be strictly forward looking and should not make
use of hindsight. Second, opportunities to reduce costs are often not without
risk. Therefore it is rarely possible to say with certainty that an alternative
implementation would have reduced costs. The prudence standard recognizes

% BCUC Reasons for Decision, dated August 16, 2006, p. 23. Online:
https://www.bcuc.com/Documents/Proceedings/2006/DOC 12354 G-99-06 PNG 2006RR_Reasons.pdf.
67 ..

BCUC Reasons for Decision, p. 24.
% Exhibit B-15-1, p. 11.
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that utility management has significant discretion provided that it acts in good
faith.*®

For example, the Federal Energy Regulatory Commission examined the prudence
standard in a 1985 decision concerning recovery of costs for a cancelled nuclear
power plant. The FERC reviewed relevant precedent and said: “The adjectives

n u

used in the cases in discussing imprudent costs—“extravagant,” “unnecessary,”
“inefficient,” “improvident,” etc.—all describe rather than define
imprudence......Consistent with the cases discussed herein, we reiterate that
managers of a utility have broad discretion in conducting their business affairs
and in incurring costs necessary to provide services to their customers. In
performing our duty to determine the prudence of specific costs, the appropriate
test to be used is whether they are costs which a reasonable utility management
(or that of another jurisdictional entity) would have made, in good faith, under
the same circumstances, and at the relevant point in time. We note that while in
hindsight it may be clear that a management decision was wrong, our task is to
review the prudence of the utility's actions and the costs resulting therefrom
based on the particular circumstances existing either at the time the challenged
costs were actually incurred, or the time the utility became committed to incur
those expenses.” (FERC, Opinion No. 231, Docket No. ER82-703-000, Issued April
11, 1985, p. 5).”°

72. In summary, imprudent expenditures are expenditures which a reasonable utility
management would not have made, in the circumstances and taking into account the
information available to management at the time.”* Dr. Carpenter and Dr. Brown’s description

of the prudence review process is consistent with the process endorsed by the BCUC in the

past.”

73. BC Hydro considers a prudence review to be a retrospective review of project execution.

A prudence review can also be a review of project need, where the BCUC has not previously

% Exhibit B-15-1, p. 11.

7 Exhibit B-15-1, p. 11, footnote 5.

" Exhibit B-16, CEC Expert Witness IR 2.3.2.

72 See, for example, BCUC Reasons for Decision, BC Hydro F2009 and F2010 Revenue Requirements, dated March
13, 2009, p. 38. Online: https://www.bcuc.com/Documents/Proceedings/2009/DOC 21286 BCH-
2009RR_WEB.pdf.
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approved the need for a project’® or could consider if a project is still needed if there has been
a material change in circumstance.”® Specifically, if the BCUC has assessed the need for a
project in a revenue requirements application based only on early and limited information, BC
Hydro considers that the BCUC may determine that the scope of prudence review may include

need in addition to project execution.”

74. As BC Hydro has indicated in its Revised Proposal, BC Hydro believes that a prudence
review is best undertaken after project completion, when final costs and outcomes are known.
After project completion, a prudence review could occur in a revenue requirements proceeding
or in a specific process designed for that purpose.”® BC Hydro submits that the BCUC should
determine the appropriate forum for a prudence review based on the circumstances at the

time.

75. The impact of the BCUC’s power to review for prudence is in the incentives it creates,
rather than in a record of disallowed expenditures. As stated by the Brattle Group:”’

Dr. Brown and Dr. Carpenter consider that prudence disallowances are rare, in

part because the financial consequences of a disallowance create an incentive to

act prudently.
76. Consistent with the above, BC Hydro does not expect to have expenditures disallowed
due to a prudence review. This is because the BCUC’s power to review for prudence creates a
strong incentive for BC Hydro to act prudently78 and BC Hydro has adopted robust governance

processes to prudently manage its capital planning and delivery processes.”®

73 Exhibit B-16, BCUC IR 2.24.3 and 2.44.2.

" Exhibit B-4, BCOAPO IR 1.9.1; Exhibit B-16, BCOAPO IR 2.41.1.

7> Exhibit B-16, BCUC IR 2.24.3 and 2.44.2.

’® Exhibit B-4, BCUC IR 1.9.2; Exhibit B-16, BCUC IR 2.21.1.

7 Exhibit B-16, BCUC IR 2.44.2.1.

’® Exhibit B-15, p. 16.

’? Described in Chapter 6 of the F20-F21 RRA; see also Exhibit B-16, BCOAPO IR 2.33.1.
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D. Proposed Major Project Thresholds Reflect a Balanced Approach

77. BC Hydro proposes major project thresholds that strike the appropriate balance
between oversight of BC Hydro’s capital projects and regulatory and cost efficiency.®® BC
Hydro’s major project thresholds determine which projects will be filed as major projects and
are therefore subject to detailed public interest review prior to implementation. BC Hydro

proposed threshold levels and categories in the 2018 Guidelines are as follows:
1. $100 million threshold for Power System projects;
2. $50 million threshold for Buildings; and
3. $20 million for Information Technology projects.

78. In the sections below, BC Hydro discusses the proposed major project thresholds and

related topics raised over the course of the proceeding.

(a) 2010 Guidelines a Suitable Foundation for Proposed Thresholds

79. BC Hydro’s proposed thresholds are based on the 2010 Guidelines, which BC Hydro
considers to be a suitable foundation for the 2018 Guidelines. The major project thresholds in
the 2010 Guidelines have captured BC Hydro’s complex projects and/or projects with significant
public interest issues,® and BC Hydro has not received any feedback that the thresholds in the
2010 Guidelines have been inappropriate.82 A number of factors led to the development of the
2010 Guidelines including: (i) capturing larger and more complex projects; (ii) promoting
regulatory efficiency; and (iii) the delineation of thresholds between project types.83 BC Hydro

continues to believe these factors are appropriate and are reflected in the 2018 Guidelines.

¥ Exhibit B-16, BCUC IR 2.18.8.1.

& Exhibit B-7, Revised Proposal, p. 38.
# Exhibit B-16, BCUC IR 2.18.1.

# Exhibit B-16, BCUC IR 2.18.1.
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(b) Proposed Major Projects Thresholds Align with BC Hydro’s Current Planning Processes,
Increase Clarity and Ease of Use

80. The 2018 Guidelines include two key changes compared to the 2010 Guidelines. These

are:

° While the 2010 Guidelines had separate categories for Generation, Transmission
or Distribution, BC Hydro’s 2018 Guidelines group all Generation, Transmission
or Distribution projects under the general category of Power System projects
(with a $100 million threshold). This change reflects how BC Hydro manages its
capital today, as these types of projects are now the responsibility of a single

business unit.?*

° Under the 2010 Guidelines, Distribution projects had a separate S50 million
threshold. This lower threshold was deemed to be appropriate as these projects
tended to be smaller, and have lower complexity and lower costs.®> The bundling
of Distribution into the category of Power System projects in the 2018 Guidelines
reflects the practical reality that larger complex projects involving distribution
assets also often involve significant work on the transmission system.®® By using
the general Power System category, it will be easier to apply thresholds for
projects involving work on the both transmission and distribution systems. This
change also aligns better with how the system is managed and planned as asset
management for the transmission and distribution systems are now the
responsibility of a single business unit.®” Finally, as a practical matter, BC Hydro
has no planned “outside the fence” distribution projects (i.e. with no

transmission component) that are over $50 million.®® Retaining a $50 million

¥ Exhibit B-7, Revised Proposal, p. 38.

® Exhibit B-4, CEC IR 1.16.1; Exhibit B-16, BCUC IR 2.18.1.1.

8 Larger more complex projects on the power system may include investments on both the Transmission and
Distribution system, including substation distribution assets and “outside of the fence” distribution assets.
Including all power systems projects under one threshold will make it easier to apply thresholds for these types of
mixed asset projects: see Exhibit B-4, CEC IR 1.16.3.

¥ Exhibit B-7, Revised Proposal, p. 39; Exhibit B-16, BCUC IR 2.18.3.2.

# Exhibit B-7, Revised Proposal, page 40; Exhibit B-16, BCUC IR 2.18.3.2.
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threshold for distribution projects will therefore not increase the level of

oversight.

81. In summary, the modifications reflected in the 2018 Guidelines align the major project

thresholds with BC Hydro’s current planning processes, increase clarity and ease of use.

(c) Proposed Thresholds will Continue to Capture Significant Projects

82. Like the 2010 Guidelines, which have effectively captured BC Hydro’s most significant
capital projects for review by the BCUC, the proposed 2018 Guidelines will strike the
appropriate balance between oversight of BC Hydro’s capital projects and regulatory and cost
efficiency.89 Based on current forecast capital expenditures and proposed major project
thresholds, BC Hydro anticipates filing 23 CPCN or section 44.2 applications over the next
decade.” Proceeding with the proposed thresholds would result in the BCUC reviewing
approximately 20 to 30 per cent of BC Hydro’s annual non-exempt capital expenditures over
the next ten-year period. In addition, the BCUC maintains the ability to require CPCNs for
extension projects below the thresholds, such as for projects that the BCUC deems have a

significant public interest com ponent.91

83. BC Hydro estimated the number of projects that would be subject to a major project
application at thresholds half the amount proposed in the 2018 Guidelines.’” The total number

% InBC Hydro’s view, reducing

of projects would increase from 23 to 50 over the next decade.
the proposed thresholds by half would not improve the balance between oversight and
efficiency, but would instead: (i) slow down the approvals and implementation for the
additional major projects that would need to be filed; (ii) add to regulatory burden; and (iii)

increase the cost of regulation resulting from the added hearings.94

# Exhibit B-4, BCUC IR 1.5.1; Exhibit B-16, BCUC IR 2.18.8.1.

% Exhibit B-7, Revised Proposal, p. 40.

*! Exhibit B-16, BCUC IR 2.17.6.

*2 Exhibit B-4, BCUC IR 1.5.1.

®BC Hydro would also require additional support resources, including Environmental, Indigenous Relations,
Stakeholder Engagement, Legal and Commercial Management resources to support the increased regulatory
workload: see Exhibit B-16, BCUC IR 2.18.8.

** Exhibit B-16, BCUC IR 2.18.8.1.
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84. In BC Hydro’s view, the 2010 Guidelines are a suitable foundation to base the 2018
Guidelines upon and the proposed $100 million threshold for Power System projects,
S50 million for Building projects, and $20 million for Information Technology projects
represents the right balance between appropriate oversight of BC Hydro’s capital projects and

regulatory and cost efficiency.

(d) Absolute Values for Thresholds are Beneficial

85. BC Hydro has considered and rejected alternative threshold measures that use a
percentage of annual capital expenditures or capital additions instead of absolute values.”
Shifting to a percentage-based threshold would create a number of negative consequences that
do not arise with the use of absolute values. In particular, reliance on a measurement that is
relative to capital spending would make it difficult to forecast which projects would be
subjected to review. Such uncertainty would be exacerbated in years where significant major
projects or capital investments were captured in the capital spend amounts (e.g., Site C Project;
Waneta two-thirds Investment Acquisition).”® Similarly, without a set of prescribed absolute
values reflecting categories of capital, it is possible that low risk, low complexity capital
expenditures that have minimal public interest impacts would be subject to review.”” Such a
result would require BC Hydro to expend additional resources and would not appreciably

improve the BCUC’s oversight function.

86. Therefore, BC Hydro’s major project thresholds in the proposed 2018 Guidelines are
based on absolute values in order to maintain clear and consistent thresholds. These thresholds
capture the most significant capital projects and allow BC Hydro to properly plan for future

major project applications.98

% Exhibit B-16, BCUC IR 2.18.4.

% Exhibit B-16, BCUC IR 2.18.4.1.
*7 Exhibit B-16, BCUC IR 2.18.4.1.
% Exhibit B-16, BCUC IR 2.18.4.1.
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(e) BCUC Can Direct that a CPCN is Required for Other Projects due to Public Interest
Considerations

87. BC Hydro believes that the use of expenditure thresholds is the most appropriate way to
determine which extensions should require a CPCN application, as project cost is an important
public interest consideration under the BCUC’s jurisdiction and is generally a reasonable proxy
for the level of public interest concern® However, the BCUC has the discretion to direct that a
CPCN is required for any extension project, such as those it deems have a significant public

interest component.'®

88. As facilitated by the 2018 Guidelines, the BCUC will have sufficient information at an

early enough stage to determine if the filing of a CPCN application is warranted:

° In a revenue requirements filing, BC Hydro will present information on projects
with capital expenditures or additions above the relevant materiality thresholds
in Chapter 6 and Appendices |, J, and K for the test period. Projects over $20
million would appear in Appendix J, which are the projects that would most likely
be subject of a direction to file a CPCN application. While any public interest
matters can be explored in the IR process, BC Hydro could add to its revenue
requirements application a qualitative discussion of potential public interest
issues for each capital project in Identification phase or later that meet the
Appendix J threshold in a revenue requirements application, including potential
impacts to the environment, First Nations, and communities/other

stakeholders.'®

. In BC Hydro’s Annual Report to the BCUC, BC Hydro will provide visibility into
extension projects that have been identified since the previous revenue

requirements fiIing.102

% Exhibit B-16, BCUC IR 2.19.2.

1% Exhibit B-16, BCUC IR 2.17.6.

Exhibit B-16, BCUC IR 2.19.3 and 2.19.4.
Exhibit B-16, 2.19.4 and 2.31.1.

101
102
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89. BC Hydro, however, does not consider that it is feasible to develop a set of standardized
criteria that would indicate the magnitude of potential public interest issues associated with a
given project. Each project is evaluated from a fresh perspective, and project issues, risks or
impacts may change over time as the project progresses.103 Moreover, public interest criteria
have not been developed for other utilities in B.C. For example, both FortisBC Inc. and FortisBC

104

Energy Inc. have only dollar thresholds for their CPCN criteria.” Therefore, BC Hydro submits

that any consideration of public interest factors should be based on a qualitative assessment.

90. In summary, while the major project expenditure thresholds in the 2018 Guidelines will
capture significant projects, the BCUC retains the discretion to direct a CPCN filing for extension
projects due to public interest considerations, which can be evaluated based on the

information in BC Hydro’s revenue requirements applications and Annual Reports.

() Definition of Extension is Broad and Consistent with UCA

91. As part of the 2018 Guidelines, BC Hydro proposes that an “extension” be interpreted in

a manner consistent with the 2010 Guidelines.

92. The UCA does not define the term “extension”, but its plain meaning and use in the UCA

suggests that it refers to the expansion of the geographic extent or capacity of a utility plant or

5

system.'®  Consistent with this, as part of its 2015 Thermal Energy Systems Regulatory

Framework Guidelines, the BCUC endorsed the concept of “extension” as follows: “An
extension is a capital addition to the system of a material dollar amount to provide additional

d.” 106

capacity to meet increased deman This interpretation is consistent with BC Hydro's

proposal and reflects the historical origins of the CPCN requirement.*”’

1% Exhibit B-16, BCUC 2.19.3.

Order G-120-15, dated July 22, 2015. Online:

https://www.bcuc.com/Documents/Proceedings/2015/DOC 44209 07-22-2015 G-120-15-PBRCapitalExclusion-

ReasonsforDecision.pdf.

1% Exhibit B-7, Revised Proposal, p. 32.

Order G-27-15, dated March 2, 2015. Online:

http://www.bcuc.com/Documents/Guidelines/2015/DOC 42213 TES-Guidelines.pdf.

7 This includes guarding against harmful competition among utilities in the same geographic area and protecting
the public from wasteful expenditures with two utilities serving the same area: see Exhibit B-7, Revised Proposal,

p. 33.

104

106
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93. Therefore, in the proposed 2018 Guidelines, extension projects may include: facility
end-of-life replacement projects (as opposed to individual component(s) that have reached
end-of-life); new projects designed to serve incremental energy and/or peak load growth; and
refurbishment projects that are not undertaken to serve incremental load growth, but through
efficiencies result in additional MWs and/or GWhs/year on a planning basis.'®® In BC Hydro’s
view, no IT capital projects would meet the definition of extension of a utility plant or system as
it would not be a project initiated to expand the geographic scope of the utility plant or

system.'®

94. BC Hydro submits that its interpretation of the term “extension” is as broad as
reasonably possible, while remaining consistent with the context and wording of the UCA and

the BCUC’s own interpretation.

(8) Commitment to file 44.2 Applications Ensures All Major Projects will be Reviewed

95. Regardless of the definition of “extension”, in practice the BCUC will review all projects
above the major project thresholds as BC Hydro commits in its 2018 Guidelines to filing section
44.2 applications for capital expenditures associated with major projects that are not

extensions.!°

96. Under section 44.2 of the UCA, the BCUC can accept capital expenditures as being in the
public interest. Having accepted the expenditures for a project as being in the public interest,
BC Hydro has assurance that the BCUC has considered and approved of the need for the project
and BC Hydro’s chosen alternative to address that need. While recovery of costs in rates is
always subject to prudence review by the BCUC, if BC Hydro completes the project as approved,

then the risk of an adverse prudence finding is significantly reduced.

1% Exhibit B-7, Revised Proposal, Appendix B, pp. 3-4.

Exhibit B-4, BCOAPO IR 1.20.3.
Exhibit B-7, Revised Proposal, p. 33.
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97. BC Hydro’s commitment to file section 44.2 applications provides the BCUC with an
effective mechanism through which it can oversee BC Hydro’s capital investments that are not

extensions.

E. Enhancements to Content of Revenue Requirements Applications

98. As discussed in BC Hydro’s Revised Proposal, the 2018 Guidelines set out the types of
additional information that BC Hydro intends to file in future revenue requirements

1 This additional information, which relates to both projects and programs, was

applications.
selected in response to the scope of the proceeding (as outlined in Appendix B to Order G-63-
16) and is intended to facilitate the effective review of projects in revenue requirements
proceedings and promote efficiency by consolidating key project information. In BC Hydro’s
view, this additional information will enhance the utility of future revenue requirements

applications for the BCUC and ensure that the BCUC is adequately informed with respect to BC

Hydro’s capital investments.

99. BC Hydro’s F20-F21 RRA includes information consistent with the 2018 Guidelines. For
example, Appendix | (column W) to BC Hydro’s F20-F21 RRA indicates which projects are linked
to a given strategy, plan or study and Appendix K includes summaries of these strategies, plans
or studies. Taken as a whole, BC Hydro considers that the F20-F21 RRA is comprehensive and
provides the BCUC with the appropriate level of detail in order assess BC Hydro’s capital

investments.

100. In response to the second round of information requests in this proceeding, BC Hydro
considered a number of requests for additional information to be filed regarding its capital
investments as part of future revenue requirements applications or its existing compliance

reporting. BC Hydro is amendable to filing additional information as follows:'*?

(a) In future revenue requirement applications, BC Hydro could include:

! Exhibit B-7, Revised Proposal, p. 63 and Appendix B, p. 2.

BC Hydro also indicated it is posting public versions of its Annual Reports and project-specific compliance
reports on its website: see Exhibit B-16, BCSEA IR 2.15.2.

112

45



(b)

(c)

Information on the category of capital investments (mandatory
investment, committed investment and investment to be prioritized) for

individual projects listed in Appendix 1.1

A qualitative discussion of potential public interest matters with regard to
the environment, First Nations, and communities / stakeholders for capital
projects in ldentification phase or later that meet the Appendix J

threshold.'**

The actual or forecasted construction start dates for capital projects in

Implementation phase that meet the Appendix J threshold.*"

The final, actual cost for completed capital projects and programs above a

materiality threshold.®

BC Hydro’s Annual Reports to the BCUC will include an updated list of extensions
above the materiality threshold.'’ Inclusion of this list in the Annual Report will

fulfill the annual requirement of section 45(6) of the UCA.

In periodic progress reports, BC Hydro will notify the BCUC on changes to project

baselines (e.g., cost and schedule) approved by BC Hydro’s Board of Directors.*®

101. After the BCUC has issued its Decision in this proceeding and subject to the BCUC's

direction, BC Hydro is amenable to filing an updated version of the 2018 Guidelines to

incorporate the above additional information.

102. BC Hydro is conscious that providing more information in a revenue requirements

application is not always practicable or beneficial to the BCUC, and may therefore serve to

3 Exhibit B-16, BCOAPO IR 2.34.1.2.

114
115
116
117

Exhibit B-16, BCUC IR 2.19.3 and 2.19.4.

Exhibit B-16, BCUC IR 2.27.3.

Exhibit B-16, BCUC 2.36.1 to 2.36.2.

Exhibit B-16, BCUC IR 2.31.1, BCOAPO IR 2.32.3 and BCOAPO IR 2.32.4
"8 Exhibit B-16, 2.35.2.1.
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unnecessarily complicate the proceeding as a whole. Therefore, BC Hydro sought to avoid
adding or agreeing to add information to its revenue requirements applications unless it was
needed given the fact that the information provided in BC Hydro’s revenue requirements

19 1n BC Hydro’s view, the information it has committed to

applications is already voluminous.
provide as part of future revenue requirements applications is comprehensive and will facilitate

an efficient and effective review.

103. While the revenue requirements application provides significant information on capital
investments, the information request process is the appropriate mechanism for obtaining
additional information on specific issues and/or investments. Examples of the type of
information on specific issues or investments that is best provided in response to information
requests include: information on the total forecast cost variance of individual projects;**° and
additional documentation on asset health to justify specific capital investments (e.g. technical

information such as engineering reports and condition assessments).**

104. Overall, BC Hydro believes it is striking the right balance between filing sufficient and
fulsome information in its revenue requirements application to enable the BCUC'’s review, while
keeping the revenue requirements application at a reasonable volume and level of detail. If the
BCUC requires additional information relating to a specific project or program, it will be made

. 122
available on request.

F. Guidelines Reflect Appropriate BCUC Review of Programs

105. BC Hydro’s 2018 Guidelines facilitate effective and efficient review of capital
investments that may be part of a program. As discussed below, BC Hydro will identify
programs in its revenue requirements applications so that the BCUC can review the associated

capital investments.

119 Exhibit B-16, BCUC IR 2.32.3.

Exhibit B-16, BCOAPO IR 2.40.1
Exhibit B-16, BCUC IR 2.25.1.1.
122 Exhibit B-16, BCUC IR 2.26.3.
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(a) Nature of Programs

106. BC Hydro’s programs can be broadly characterized as either: (1) Program of Projects; or

(2) Recurring Capital Programs.

107. A Program of Projects is a group of related projects with common business drivers
and/or technical characteristics which are managed together to reduce risk and achieve
efficiencies. By sharing teams, resources and IT environments, Programs of Projects are
managed in a coordinated way to achieve delivery efficiencies or deliver a common business

123

requirement.””> The review of Programs of Projects is discussed in detail below.

108. BC Hydro has a similar rationale for creating Recurring Capital Programs, which includes
Work Programs and Acquisitions. Work Programs involve repeatable work units (generally
recurring annually) that are grouped to deliver aggregate benefit and usually involve highly
standardized high volume and low complexity asset replacements or system improvements.
Examples of Work Programs include: the Wood Pole Replacement, IT application enhancements
and hardware sustainment, Fleet Vehicle Capital Replacement, and Insulator Replacement

programs.'?*

109. Acquisitions are one-time and recurring annual purchases that represent about 10 per
cent of the IT capital expenditures/plan. Examples include purchases of data network
equipment, data centre equipment, user access tokens, business software licenses, enterprise
application licenses, personal computers, and mobile phones.'®> Recurring programs are

described in Chapter 6 of BC Hydro’s revenue requirements applications.

(b) BCUC Review of Programs of Projects

110. The review of Programs of Projects should be undertaken at the project level in a

revenue requirements application or through a major project filing when a project exceeds the

12 Exhibit B-7, Revised Proposal, p. 46.

Exhibit B-7, Revised Proposal, pp. 47-48.
Exhibit B-7, Revised Proposal, p. 48

124
125

48



major project threshold.*?® This is appropriate as each project within a Program of Projects
delivers individual benefits, is justified on its own merits, and therefore, has a discrete business

k.'?” Even

justification amenable to review by the BCUC, which an overarching program may lac
if the total cost of a program may approach or exceed the major project threshold, projects
within a Program of Projects have discrete business justifications and should be reviewed or
approved (where the appropriate major project threshold is met) on an individual basis

consistent with BC Hydro’s internal financial approval process.'?®

111. To facilitate review of projects within programs, BC Hydro will identify in Appendix | of
revenue requirements applications projects above the materiality limit that are anticipated to
be delivered as part of Programs of Projects, and where available will provide a summary of the

program strategy for all identified Programs of Projects.**

112. This approach allows the BCUC to exercise its oversight role with respect to addressing
concerns with a particular program. The identification of those projects that are expected to be
delivered as part of a Program of Projects (in Appendix |) provides the BCUC with increased
visibility into how BC Hydro is grouping projects into a program to achieve delivery efficiency.™*°
The BCUC will be able to review program strategies that have projects in the test period. If
there are concerns, the projects associated with a program can be reviewed on a retrospective
basis through a prudence review, or on a forecast basis in a revenue requirements application

31 The BCUC therefore has several regulatory

(or, if applicable, a major projects application).
tools at its disposal, supported by an appropriate level of information in Appendices | and J, to

oversee BC Hydro’s capital expenditures associated with a Program of Projects.

128 Exhibit B-7, Revised Proposal, p. 48.

Exhibit B-16, BCUC IR 2.38.1.3.

Exhibit B-16, BCUC IR 2.38.4.

Exhibit B-7, Revised Proposal, p. 48. Exhibit B-16, BCUC IR 2.38.1.
Exhibit B-16, BCUC IR 2.38.1.1.

B! Exhibit B-16, BCUC IR 2.38.1.3.
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(c) BCUC Review of Recurring Work Programs

113. The BCUC’s review of recurring work programs is best done in a revenue requirements
application, through the review of program spending over the test period.’*> BC Hydro
presents information on its recurring work programs in Chapter 6 of its revenue requirements
applications,®® so that forecast spending over the test period is transparent and can be
reviewed. The BC Hydro approval processes for recurring capital programs are streamlined as
they comprise low-complexity work and are recurring in nature. These programs often involve
work on assets that are put into service in the same year as the expenditure is made.*
Therefore, a revenue requirements proceeding is the most efficient and effective way to

review recurring work programs.

(d) CPCN-Like Review of Programs would not be Efficient or Effective

114. A CPCN-like review of Programs of Projects or recurring work programs at the program

level would not be efficient or effective for a number of reasons, as discussed below.

115. Programs of Projects should not be subject to a CPCN-like review at the program level
for three key reasons. First, a CPCN-like review would be inconsistent with the underlying
purpose of Programs of Projects, which is to create project delivery efficiencies. Programs of
Projects are comprised of various projects that: (i) can be placed into operation independently
and have standalone benefits (i.e., not predicated on one another); (ii) may be completed and
placed into service at different times; and (iii) can be cancelled, deferred or have their
timetables amended. New projects may be added to a Program of Projects because the scope
of a given program is not set at a given point in time.’** A project, on the other hand, has a fixed

scope by definition.’*® Consistent with BC Hydro’s Management and Accounting Policies and

32 Exhibit B-7, p. 50.

Exhibit B-16, BCUC IR 2.28.2.
Exhibit B-7, p. 50.

Exhibit B-16, BCUC IR 2.38.1.1.
Exhibit B-7, Revised Proposal, p. 49.
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Procedures (“MAPP”), related expenditures are not separated into multiple projects if they are

dependent on one another for benefits.**’

116. Second, the composition of a Program of Projects does not indicate a BC Hydro financial

decision.®

Indeed, the total forecast cost of a program is often uncertain and subject to
change, reflecting a program’s inherently flexible scope, long duration and that programs are

subject to reprioritization over time.**

117. Third, projects in a program will typically be at different phases of project lifecycle (with
different levels of scope, cost and schedule definition), making the satisfaction of the minimum
filing requirements impractical or impossible. Advancing work on projects in earlier phases of
their project lifecycle in order to satisfy these filing requirements would compromise the timely
and efficient delivery of those works. Even where program funding and project costs can be
captured in a single staged funding approval (i.e., a collection of projects which are considered
low risk and repeatable), BC Hydro does not consider such projects collectively as a single
project within a program. Rather, like other programs, these projects could be funded
separately and have standalone benefits. Their approval in one business case promotes
efficiency and ultimately results in overall savings to BC Hydro’s customers.'*® Reviewing the
entire cost of a Program of Projects is therefore not useful to the BCUC and would be

logistically impractical and an inefficient use of resources.

118. BC Hydro explained why it would also not be appropriate to conduct a CPCN-like review
for recurring work programs, as follows:**!

Recurring work programs as described in BC Hydro’s Revised Proposal are
standardized high volume and low complexity asset replacements. It would not
be feasible to undertake a separate CPCN type review of the program because
these programs are expected to recur on an ongoing basis with individual work
units defined across the province on an annual basis.

37 Exhibit B-16, BCUC IR 2.38.6.

Exhibit B-16, BCUC IR 2.38.1.3.

Exhibit B-16, BCUC IR 2.38.1.2; Exhibit B-16, BCUC IR 2.38.3.2.
Exhibit B-16, BCUC IR 2.38.4.

Exhibit B-16, BCUC IR 2.38.5.
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Further, this type of review is not warranted because the work program is in fact
a collection of low risk, repeatable work units. By their definition these low risk
repeatable work units have only one viable alternative (typically like for like
replacement) and will not present significant impacts on customers, First Nations
or stakeholders. BC Hydro’s program management practices ensure that we
engage communities, First Nations, and other stakeholders as part of the
delivery of our recurring capital programs.

119. For these reasons, and consistent with current practice, a revenue requirements

application remains the most appropriate way to review recurring work programs.

120. In summary, BC Hydro submits that its proposed 2018 Guidelines properly reflect the

efficient and effective review of BC Hydro’s capital investments that are a part of programs.

G. Guidelines Reflect Appropriate BCUC Review of Projects Linked to Strategies, Plans
and Studies

121. BC Hydro’s proposed 2018 Guidelines facilitate the review of projects linked to
strategies, plans and studies. As discussed below, BCUC oversight should be exercised at the

project level if there are concerns with a particular strategy, plan or study.

(a) Nature of Strategies, Plans and Studies

122. BCHydro plans to continue to make significant capital investments over the next decade

142
In

which will enable it to replace aging assets, invest in growth and improve safety outcomes.
order to promote the effective investment in the power system and other infrastructure, BC
Hydro’s power system strategies, plans and studies identify system needs and risks, thereby
allowing the coordination and optimization of the long-term system development in response
to those needs. This includes the development and selection of solutions to address system
needs that have been identified, which are prioritized annually as part of BC Hydro’s Ten Year

143

Capital Forecast planning process (“Capital Forecast”).” The Capital Forecast outlines capital

investments in line with BC Hydro’s mission to safely provide reliable, affordable and clean

2 Exhibit B-7, Revised Proposal, pp. 7 and 51.

3 Exhibit B-7, Revised Proposal, p. 51.
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electricity throughout British Columbia. Taking this system-wide view allows BC Hydro to
manage the development of the system while ensuring future system performance is

maintained and anticipated load growth is accounted for.

123. Similarly, each year, BC Hydro’s IT business unit prepares a rolling Technology Strategy
and 5-Year Plan that outlines the IT capital investment proposed to meet its business
objectives.144 Like BC Hydro’s power system strategies, plans and studies, the primary purpose
of the Technology Strategy and 5-Year Plan is to document identifiable information technology
needs and risks, along with their potential responses. Given the accelerated pace of
technological development, and in order to maintain currency with changing technologies and
opportunities, the portfolio is reviewed monthly and updated based on emergent needs,

increased knowledge of potential net benefits, and available resources.'*

(b) Review of Projects Linked to Strategies, Plans and Studies

124. BC Hydro’s 2018 Guidelines facilitate an appropriate review of strategies, plans and
studies in the context of projects linked to such strategies, plans or studies. As part of its 2018
Guidelines, BC Hydro proposes to indicate in revenue requirements applications what
strategies, plans, or studies a project is linked to (e.g., Appendix | to the F20-F2021 RRA), and to
provide summaries of the identified strategies, plans, or studies (e.g., Appendix K to the F2020-
F21 RRA).® This approach will facilitate an efficient and effective review of a project’s need
and provide greater transparency into projects related under a strategy, plan or study. The
summaries will provide the context with which to understand the issues or system needs being
addressed and the resulting solutions.'*” As necessary, BC Hydro will continue to provide
strategies, plans, or studies to support the project need and justification in major project

. . 14
applications.'*®

" The Technology Strategy and 5-Year Plan discusses strategic initiatives and drivers, foundational investments

required to reduce risk, increase resilience and enable business initiatives, maturity of emerging technologies, and
resource constraints that will influence the choice of capital investments: see Exhibit B-7, Revised Proposal, p. 53.
%5 Exhibit B-7, Revised Proposal, p. 53.
Exhibit B-7, Revised Proposal, p. 54.
Exhibit B-7, Revised Proposal, p. 55.
Exhibit B-7, Revised Proposal, p. 54.
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125. The above approach will facilitate oversight over BC Hydro’s capital projects associated
with a given strategy, plan or study. If the Commission is concerned about a specific BC Hydro
strategy, then it can review the projects associated with the strategy on a retrospective basis
through a prudence review, or on a forecast basis in a revenue requirements application or, if
applicable, a major project application.149 For example:lso

...in the Fiscal 2020 to Fiscal 2021 Revenue Requirements Application, Appendix
K — Attachment 1, page 1, BC Hydro describes the Campbell River Systems
Engineering Assessment. As shown in the index at the beginning of Appendix K,
there are several projects associated with this strategy. If the BCUC had concerns
with BC Hydro’s strategy, the BCUC could inquire into the projects associated
with the strategy over the test period. The BCUC would therefore be able to
consider whether the project expenditures arising from the strategy over the
test period were reasonable or direct that a CPCN be required for any associated
extension projects.

126. The BCUC therefore has several ways by which it can exercise oversight over BC Hydro’s

projects linked to strategies, plans or studies, and these are reflected in the 2018 Guidelines.

(c) Requiring Approval of Strategies, Plans and Studies Would not be Appropriate

127. A requirement that BC Hydro file strategies, plans or studies for approval would not be

feasible or consistent with the UCA.

128. First, BC Hydro’s strategies, plans, and studies do not represent financial decisions and
do not contain the type of information conducive to BCUC approval. BC Hydro’s strategies,
plans, and studies typically do not include cost-benefit analysis and are instead primarily a
vehicle for identifying potential solutions, which are subject to changing needs and emerging
risks. This type of analysis is typically done as part of the development and approval of
individual programs and projects.’®® Strategies are also not themselves drivers of capital

investment, but rather, a method through which BC Hydro outlines responses to those

% Exhibit B-16, BCUC IR 2.38.7.

Exhibit B-16, BCUC IR 2.38.7.
Exhibit B-16, CEC IR 2.8.6.
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drivers.’ Identified responses (solutions) are not necessarily addressed as recommended in a
strategy. This is often due to financial and resource constraints. Similarly, BC Hydro does not
obtain internal financial approval when preparing strategies; nor are strategies intended to

represent financial commitments or obligations.**?

129. For example, strategies such as those provided in Appendix K of BC Hydro’s F20-F21 RRA
provide high level asset management strategies with respect to asset classes (e.g., circuit
breakers). These asset classes may contain large populations of individual assets. The strategies
include information on the asset demographics such as age, performance and condition as well
as risks associated with this asset class. They also identify potential alternatives such as the
acquisition of new assets, replacement or refurbishment of existing assets, decommissioning
assets and/or purchasing spares based on asset management and engineering principles;

however, they do not identify specific investments.™*

130. Second, the UCA does not require the filing of strategies, plans or studies. There is no
section of the UCA under which BC Hydro could file such a document for approval (with the
exception of the IRP under Section 44.1). Consistent with the framework of the UCA, Dr. Brown
and Dr. Carpenter of the Brattle Group consider that it is not part of the BCUC’s role to evaluate
whether a given strategy is the “best strategy available” or whether a strategy would optimize
value to BC Hydro’s customers and the public interest.’>> Ultimately, other than the IRP, BC
Hydro does not believe it is the role of the BCUC to approve BC Hydro’s strategies, plans or

156

studies. Instead, as outlined above, strategies, plans and studies can be used to inform the

BCUC’s oversight over BC Hydro’s capital investments at the project level.

2 Exhibit B-16, CEC IR 2.8.2.

Exhibit B-16, BCUC IR 2.38.7.

Exhibit B-16, CEC IR 2.8.5.

Exhibit B-16, CEC Expert Witness IR 2.4.4.
Exhibit B-16, BCUC IR 2.38.7.
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H. Assessing the Adequacy of Consultation

131. The BCUC’s oversight of BC Hydro’s capital investments includes the assessment of the
adequacy of consultation in major project applications, but not in revenue requirements

applications.

132. Section 35 of the Constitution Act, 1982 protects Aboriginal and treaty rights of the
Aboriginal peoples of Canada. As a result of this protection, the Crown has a duty to consult
with Aboriginal people and, where applicable when the Crown has knowledge of those
Aboriginal rights, whether asserted or established, and contemplates conduct that may

adversely affect those rights.157

133. As a Crown corporation, BC Hydro must uphold the honour of the Crown in dealing with
First Nations. Where the duty to consult is triggered, it is BC Hydro’s practice to undertake
engagement to look for opportunities to incorporate Aboriginal interests, concerns and
perspectives. This engagement process continues as a project proceeds and more specific
interests and impacts are identified.’*® Consistent with the duty itself, BC Hydro engages with
First Nations regardless of whether a CPCN or a section 44.2 filing under the UCA is required for

a project.

134. If the duty to consult is triggered with respect to a project that requires a CPCN or
expenditure schedule approval, BC Hydro’s identification, strength of claim assessment and
resulting consultation/planned accommodation with First Nations is a factor, among many, the
BCUC may consider in reaching a determination with respect to the project’s public interest.
The same cannot be said in the context of a revenue requirements proceeding.’ BC Hydro
explained why it would not be appropriate for the BCUC to assess the adequacy of consultation
on projects in the context of a revenue requirements proceeding, as follows:**°

BC Hydro believes that it is appropriate for the BCUC to assess the adequacy of
consultation on projects when determining whether to grant a CPCN or

7 Exhibit B-7, Revised Proposal, p. 45; Exhibit B-4, BCOAPO IR 1.26.1.

Exhibit B-4, BCUC IR 1.8.1.
Exhibit B-16, BCUC IR 2.29.1.
1% Exhibit B-16, BCUC IR 2.29.1.
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determining if an expenditure schedule for a project is in the public interest.
However, it would not be appropriate for the BCUC to assess the adequacy of
consultation on projects in BC Hydro’s revenue requirements proceedings
because the setting of rates for a test period is too peripheral to whether any
particular project will proceed.

The task before the BCUC in a revenue requirements proceeding is to set BC
Hydro’s rates over the test period as indicated in sections 58 to 61 of the Utilities
Commission Act. For instance, section 58(1) states that the “commission
may...after a hearing, determine the just, reasonable and sufficient rates to be
observed and in force”, while section 58(2) states that “[i]f the commission
makes a determination under subsection (1), it must, by order, set the rates.”

Given that the underlying purpose of a revenue requirements proceeding is to
set rates, BC Hydro presents evidence, amongst other things, of its forecast
capital additions in order to establish a forecast of depreciation, interest, etc.,
that are included in BC Hydro’s revenue requirements over the test period. In
setting BC Hydro’s rates, the BCUC is generally determining the revenue
requirements over a test period based on a number of factors, including the
reasonableness of proposed capital additions. Although BC Hydro’s ability to
recover its overall costs in rates may be at risk, BC Hydro is not seeking approval
to proceed with any particular project. BC Hydro’s decision process for a
particular project is independent of the rate setting process.

This contrasts with a determination to grant a CPCN or approve an expenditure
schedule, both of which are project-related approval processes which consider
the need and justification for projects. If the duty to consult is triggered with
respect to a project that requires a CPCN or expenditure schedule approval, BC
Hydro’s identification, strength of claim assessment and resulting
consultation/planned accommodation with First Nations is a factor, among
many, the BCUC may consider in reaching a determination. The same cannot be
said if this information were included in a revenue requirements proceeding
which serves a rate setting purpose.

135. In short, the setting of rates is too peripheral to whether a project will proceed to

trigger an assessment of the adequacy of consultation.

136. In addition to the assessment of adequacy of consultation in a CPCN or expenditure

schedule proceeding, an assessment of the adequacy of consultation for a project may also
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occur in other forums, including in other regulatory processes, such as an environmental
assessment, statutory decisions associated with the issuance of permits by the Ministry of
Forests, Lands, Natural Resource Operations and Rural Development, or in a court proceeding.
Moreover, whether or not a project undergoes regulatory review by the BCUC or any other

regulator, First Nations have legal remedies in court if the duty to consult is not fulfilled.®*

137. In summary, BC Hydro’s submission that the BCUC should review the adequacy of
consultation in major project applications, but not in revenue requirements proceedings, is

consistent with the BCUC’s current practice and obligations as a regulator of BC Hydro.

. Guidelines Reflect Appropriate Review of Information Technology Capital

138. BC Hydro’s proposed 2018 Guidelines facilitate an effective and efficient review of IT
capital. IT projects can be the subject of review in revenue requirements applications and
major project applications, as well BC Hydro Annual Report and other compliance filings, just

like other projects, as contemplated in the 2018 Guidelines.

139. A key difference of IT projects compared to Power System projects is the fact that IT
assets generally have a shorter asset life and so have a greater, relative, near term impact on

82" 10 accommodate for this difference, and as discussed in section 5.4 of the Revised

rates.
Proposal, BC Hydro’s 2018 Guidelines include a separate and lower major project threshold of

$20 million for IT projects.

140. Prior to the introduction of the 2010 Guidelines, the CPCN threshold for all BC Hydro
projects was $50 million. Following consultation internally and with interveners leading to the
2010 Guidelines, it was determined that the $50 million threshold was too high for what were
then referred to as “Information Technology and Telecommunications” (“IT&T”) projects. As

such, BC Hydro created a different asset category for IT&T projects with a $20 million

181 Exhibit B-4, BCUC IR 1.8.1 and BCOAPO IR 1.26.2.

182 Exhibit B-16, BCUC IR 2.37.1.
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163
d.

threshol The threshold for IT projects in the 2018 Guidelines remains set at $20 million,

which is appropriate and will continue to capture significant IT projects.*®*

141. BC Hydro IT projects also have a lower materiality threshold for Appendix | of revenue
requirements applications. In Appendix | of BC Hydro’s F20-F21 RRA, the materiality threshold
for IT Projects is $2 million, which is lower than the $5 million threshold used for other

8> The materiality threshold of $2 million for information filed in Appendix I is

projects.
appropriate. Appendix | of the F20-F21 RRA listed 30 projects and programs, accounting for
two thirds of the total Information Technology capital additions. The number of listed projects
and programs, compared to total test period capital additions, is comparable to that of

186 While BC Hydro considers IT projects smaller than $2

Generation and Transmission projects.
million not to be material enough to warrant review in detail, BC Hydro’s IT capital portfolio is

also described as a whole in Chapter 6 of BC Hydro’s revenue requirements applications.

142. BC Hydro adopted a $20 million materiality threshold for Appendix J in a revenue
requirements application. While BC Hydro believes this is reasonable, BC Hydro is open to
reducing the threshold for the projects in Appendix J in a revenue requirements application
from $20 million to $10 million for IT projects.’®” This would provide a lower threshold for IT

project consistent with the lower thresholds in other instances.

143. The proposed 2018 Guidelines are broad enough to allow for a two-phase section 44.2
application for IT projects, as was used for the first times for BC Hydro’s Supply Chain
Applications Project."®® While major project applications are generally filed in a single phase

proceeding towards or near the end of Definition Phase,®’

BC Hydro may, where appropriate,
obtain BCUC acceptance through a two-phase regulatory process for IT projects.!’® One

attribute that BC Hydro would consider when determining whether to use a two-phase process

183 Exhibit B-16, BCUC IR 2.37.2.

Exhibit B-7, Revised Proposal, p. 44.

Exhibit B-16, BCUC IR 2.37.3.

Exhibit B-16, BCUC IR 2.37.3.

Exhibit B-16, BCUC IR 2.37.3.

Exhibit B-16, BCUC IR 2.37.8.

% single phase proceedings BC Hydro seeks approval of the total forecasted cost of the project.
Y7 Exhibit B-4, BCUC IR 1.7.1.
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of this kind is if a significant proportion of the project’s expenditures are undertaken in the

1 This would be most likely to occur for IT projects. Whereas, on average,

Definition Phase.
approximately 4 per cent of a major project’s capital expenditures is undertaken in the
Definition Phase and earlier, the Definition Phase and earlier costs for IT projects are typically in

the range of 20 per cent to 40 per cent of the overall total expected cost of the project.172

144. BC Hydro therefore submits that its 2018 Guidelines facilitate the effective and efficient

review of IT capital, and a separate set of guidelines for IT projects are not required.

J. Guidelines Provide Clarity on Role of the Annual Report

145. BC Hydro’s 2018 Guidelines provide clarity and guidance on the role of BC Hydro’s
Annual Report to the BCUC.

146. The Annual Report is filed within four months of the end of BC Hydro’s fiscal year.}”? |

n
order to increase transparency and accessibility, from January 1, 2019 the Annual Report will

also be available to the public on BC Hydro’s external website. "

147. BC Hydro has been working with the BCUC to improve the information in its Annual
Report. In fiscal 2017 BC Hydro worked with the BCUC to add to section 6 of the Annual Report
a comparison between planned and actual capital expenditures at the end of the reporting
period/fiscal year (in line with format provided in the Fiscal 2017 — Fiscal 2019 Revenue
Requirements Application). Annual capital expenditures and additions plan to actual cost

. . . . 17
variance explanations by main asset category are also provided.'”

148. BC Hydro has taken a number of additional steps intended to make the Annual Report

more relevant and informative to the BCUC. This includes improving the presentation of its

176

financial schedules.””” The changes made to the format and content of certain sections of BC

7% Exhibit B-4, BCUC IR 1.7.1; Exhibit B-16, BCUC IR 2.37.6.

Exhibit B-4, BCUC IR 1.7.1; Exhibit B-16, BCUC IR 2.37.6.
Exhibit B-16, BCOAPO IR 2.32.1.

Exhibit B-16, BCOAPO IR 2.42.1.

Exhibit B-7, Revised Proposal, pp. 56-57 and Appendix B, p. 4.
Exhibit B-7, Revised Proposal, p. 57.
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Hydro’s Annual Report provides better comparability of the actual results to the revenue

177 BC Hydro intends to continue to look for opportunities to refine and

178

requirements plan.

improve the presentation of the Annual Report in discussion with BCUC staff.

149. BC Hydro’s approach to the preparation of the Annual Report is consistent with the
requirements of section 45(6) of the UCA. While BC Hydro does not consider it practical to
provide updates to Appendices | and J from a revenue requirements application on an annual
basis, in order to fulfill the requirements of section 45(6), BC Hydro will provide a list of
extensions over the materiality limit in the Annual Report. This includes extension projects that

are identified in years between revenue requirements applications.'”®

150. BCHydro does not believe the Annual Report is an appropriate avenue to include
project outcomes. As explained in BC Hydro’s response to BCUC IR 1.14.2, the Annual Report
does not lead to any BCUC decision on rates, a CPCN, or expenditure schedule. It will also
duplicate existing avenues where project outcomes are better assessed, such as in revenue

requirements applications and in project progress and final reports.

151. Therefore, BC Hydro submits that its proposed 2018 Guidelines related to the Annual

Report are reasonable and meet the requirements of the UCA.

K. Guidelines on Project Compliance Reports

152. The 2018 Guidelines also provide guidance on project compliance reports. Project-
specific compliance reports are an important mechanism through which the BCUC can oversee
BC Hydro’s capital investments. BC Hydro’s 2018 Guidelines do not alter the manner and form
of project-specific compliance filings. BC Hydro considers the form of report most commonly
directed by the BCUC to be an effective means of providing the BCUC with timely updates on a
project’s progress, and changes to the project’s schedule and costs. The sections below address

BC Hydro’s specific proposals related to project progress and final reports

7 Exhibit B-16, BCSEA IR 2.16.4.

Exhibit B-7, Revised Proposal, p. 57.
7% Exhibit B-16, BCUC IR 2.31.1; Exhibit B-16, BCOAPO IR 2.32.3.
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(a) Periodic Project Progress Reports

153. BC Hydro proposes to continue to file semi-annual project progress reports for most
capital projects meeting the criteria for CPCN or section 44.2 applications. Semi-annual progress
reporting strikes the appropriate timing balance by allowing reasonable progress to be made on
project scope between reports, while recognizing that capital projects often have larger scopes

and extended schedules.'®

In BC Hydro’s view, establishing prescribed timelines for project
progress reports is desirable and promotes regulatory certainty that is absent with schedules

established by the BCUC on a project-by-project basis.

154. BC Hydro does not support quarterly reporting as there is typically not enough time
between quarterly reports for consequential cost or schedule changes to be reflected or a

181

reasonable amount of activities to be completed and reported on.™" Within the past five years,

BC Hydro has only been directed by the BCUC to file quarterly progress reports for two

182

projects.”” BC Hydro considers the value of quarterly reporting compared to semi-annual or

annual reporting to be minimal.*®?

155. In some cases, annual project progress reports may be more appropriate given a
project’s schedule. For example, annual project progress reports may be appropriate for a few
projects with work occurring in one or two adjacent construction seasons in a single year. If BC
Hydro deems an annual project progress report to be appropriate for a particular project, it

proposes to advise the BCUC in its application for approval or acceptance of the project.'®*

156. BC Hydro recognizes that the BCUC always retains discretion to order more frequent
reporting. However, BC Hydro submits that the timing for progress reports in the 2018

Guidelines represents a reasonable approach that should be applied to most, if not all, projects.

189 Exhibit B-7, Revised Proposal, p. 58.

Exhibit B-7, Revised Proposal, p. 58.

82 These projects include: (1) Interior to Lower Mainland (ILM) Project; and (2) Smart Metering and Infrastructure
Program: see Exhibit B-16, BCUC IR 2.32.1. BC Hydro also voluntarily files quarterly reports for the Site C project.
'8 Exhibit B-16, BCUC IR 2.32.1.

Exhibit B-7, Revised Proposal, p. 58.
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(b) Project Final Report (or Project Completion and Evaluation Report (PCER))

157. With respect to the Project Final Report or PCER, BC Hydro’s 2018 Guidelines add a filing
deadline that is clearer and more aligned with BC Hydro’s governance practices. More
specifically, BC Hydro proposes to file the Project Final Report with the BCUC three months

after it is reviewed by the BC Hydro Board of Directors.'®

158. A set deadline for submitting the PCER is more definitive than the deadlines commonly
outlined in the BCUC’s Order granting a CPCN or accepting capital expenditures. In BC Hydro’s
view, the BCUC’s current practice, which most commonly uses the terms “substantial
completion”, “project close”, or “end of project”, precipitates unnecessary ambiguity and

variation between projects.'®®

Further, the BCUC’s current practice does not account for
practical difficulties in completing a Project Final Report as directed and, as a result, BC Hydro
has had to request a number of filing extensions. For example, outstanding contractual issues
that need to be resolved before a final accounting of project costs and a final assessment of the
project’s benefits can be completed. A delay in this regard prevents the timely submission of
the PCER."™®’ The proposal to file the PCER with the BCUC three months after it is reviewed by

the BC Hydro Board of Directors will clarify expectations and better align internal and external

reporting requirements.

159. BC Hydro will continue to provide project progress reports in a form and manner agreed
to with the BCUC until the PCER is submitted.'®® It has generally been BC Hydro’s practice to
report on the status and expected timing of a project’s PCER in the project progress reports as

substantial completion approaches for major project’s approved or accepted by the BCUC.*®

160. BC Hydro submits that its 2018 Guidelines will improve BC Hydro’s project-specific

compliance reports and are reasonable and appropriate.

185 Exhibit B-7, Revised Proposal, p. 58.

Exhibit B-7, Revised Proposal, pp. 58-59.

Exhibit B-7, Revised Proposal, p. 59.

Exhibit B-7, Revised Proposal, p. 58; see also Exhibit B-16, BCUC 2.33.1.
Exhibit B-16, BCUC IR 2.33.1.
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PART THREE: CEC’S PROPOSAL SHOULD BE REJECTED

A. Introduction to BC Hydro’s Rebuttal to CEC’s Proposal

1'% jllustrates the legal and practical limits

161. In BC Hydro’s submission, the CEC’s proposa
on the BCUC’s oversight over BC Hydro’s capital investments. The CEC’s proposal seeks to
involve the BCUC in the management of BC Hydro by prescribing detailed information filing
requirements and performance metrics that would, in effect, dictate how BC Hydro should
manage its capital. As the CEC recognizes, the B.C. Court of Appeal has stated that the UCA
does not give the BCUC the jurisdiction to direct the manner in which the directors of a public
utility manage its affairs.’®* Further, on a practical level, it would not be reasonable for the
BCUC to attempt to manage a utility’s affairs (directly or indirectly) as it would require the
duplication of the utility’s resources, which would be inefficient. In BC Hydro’s respectful
submission, there is a clear role for BC Hydro to manage the utility and for the BCUC to exercise
oversight over BC Hydro. It is integral to the regulatory structure put in place by the legislature

that these roles remain separate and distinct. This Part of the Argument explores the above

themes in more detail, explaining why the CEC’s proposal should not be accepted by the BCUC.

162. To assist in evaluating and responding to the CEC’s evidence, BC Hydro retained Dr. Paul
R. Carpenter and Dr. Toby Brown of the Brattle Group. The evidence of Dr. Carpenter and Dr.
Brown addresses whether the evidence filed by the CEC appropriately characterizes the
objectives and role of the Commission with respect to the oversight of capital expenditures and
projects, and provides their assessment of the CEC's framework for assessing the cost-
effectiveness of BC Hydro’s capital drivers, strategies and plans through an annual reporting

192
process. ?

1% Exhibit C3-10.

BC Hydro v. British Columbia Utilities Commission, 20 BCLR 3d 106. [see Book of Authorities, Tab 1]
Exhibit B-15-1.
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163. The resumes of Dr. Carpenter and Dr. Brown are attached to their evidence, filed as
Exhibit B-15-1. Dr. Carpenter and Dr. Brown also summarize their qualifications on pages 1-2 of
their report, as follows:'*?

Dr. Paul Carpenter is an economist specializing in the fields of industrial
organization, finance and energy and regulatory economics. He received a Ph.D.
in Applied Economics and an M.S. in Management from the Massachusetts
Institute of Technology, and a B.A. in Economics from Stanford University, and
has been involved in research and consulting on the economics and regulation of
the natural gas, oil and electric utility industries in North America and abroad for
over thirty-five years. He has frequently testified before federal and state
regulatory commissions, in federal court and before the U.S. Congress, on issues
of pricing, competition and regulatory policy in these industries. Outside of
North America, he has advised governments and regulatory bodies on the
structure and performance of their natural gas markets and on the reform of
their regulatory regimes. These assignments have included testimony before the
U.K. Monopolies and Mergers Commission and the Australian Competition
Tribunal, and advice to the European Commission and to governments of and
regulators in, Greece, Ireland, the Netherlands, New Zealand and Australia. In
Canada, he has testified before the National Energy Board and several provincial
regulatory bodies on the subject of business risk and its relationship to the cost
of capital for natural gas pipelines and distributors. He testified before the
Alberta Utilities Commission in both of its generic Performance Based
Ratemaking proceedings. Further details of his educational and professional
background, as well as a listing of publications, are provided in his resume
appended to this evidence as Attachment 1.

Dr. Toby Brown specializes in the regulation and economics of the gas and
electricity sectors. He has over fifteen years of experience across the U.S,,
Canada, the UK and Australia, primarily consulting for pipelines, utilities, and
regulators, together with four years at Ofgem, the energy regulator in Great
Britain. He has particular expertise in the application of incentive-based
regulation in the energy sector, and has testified in regulatory reform
proceedings in Alberta and Hawai‘i. Dr. Brown’s consulting experience includes
analysing business risk in pipeline rate cases, assessing the economic impacts of
alternative regulatory frameworks and competitive structures in the energy
sector, and advising on regulatory best practices based on experience in

% Exhibit B-15-1, pp. 1-2.
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different jurisdictions worldwide. Dr. Brown also provides litigation support in a
wide range of areas, including damages estimations, competition assessments,
gas contract arbitrations, and utility and pipeline rate cases. He holds a D.Phil. in
chemistry from the University of Oxford. Dr. Brown’s resume is appended to this
evidence as Attachment 2.

164. BC Hydro submits that Dr. Carpenter and Dr. Brown are eminently qualified to opine on
the questions posed to them and provide an independent, expert view of the role of regulators

such as the BCUC in overseeing the capital investments of a utility like BC Hydro.

165. BC Hydro’s Rebuttal Evidence,™* including the evidence of the Brattle Group, responds
in detail to the CEC’s evidence. In this Final Submission, BC Hydro focusses on the following key

points:

° The BCUC’s existing regulatory processes already facilitate effective oversight
over BC Hydro’s capital expenditures and projects consistent with the processes

in the UCA.

° The CEC’s proposal would interfere with BC Hydro’s management of its capital
expenditures and projects in contravention of the Court of Appeal’s decision in

BC Hydro v. British Columbia Utilities Commission, 20 BCLR 3d 106.

° Compared to BC Hydro asset management practices which are performing well
and have been endorsed by third parties, the CEC’s proposal would lead to

inferior asset management, capital planning and capital delivery approaches.

166. Each of the above is addressed below.

B. The BCUC'’s Existing Regulatory Processes Already Facilitate Effective Oversight

195

167. Contrary to the claims made by the CEC,””> an Annual Capital Report is not required for

the BCUC to effectively carry out its oversight over BC Hydro. The BCUC’s existing regulatory

%% Exhibit B-15 and B-15-1.

% Exhibit C3-10, para. 453.
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processes already facilitate effective oversight over BC Hydro’s capital expenditures and
projects using the processes contemplated in the UCA. BC Hydro submits that the CEC has not

identified any compelling reason for its proposed filing requirements.

(a) Existing Processes Facilitate Effective Review

168. As explained in BC Hydro’s Rebuttal Evidence, BC Hydro’s proposed 2018 Guidelines
reflect the regulatory processes contemplated under the UCA and employed by the BCUC in
exercising oversight over the capital investments of BC Hydro and other utilities in B.C. These
processes have been in place for many years. The BCUC exercises oversight through the review
and approval of long term resource plans, revenue requirements and major project
applications, project specific compliance reports, as well as through inquiries into specific
issues. This is a sound approach that has been commonly employed in the industry. In BC
Hydro’s view, the BCUC has exercised, and can continue to exercise effective oversight over
capital investments through the regulatory processes it has customarily used to oversee utilities
in B.C. There is no need to institute a new annual filing requirement to ensure effective

oversight by the BCUC.'*®

169. Dr. Brown and Dr. Carpenter also find that the CEC has not identified anything missing
from the BCUC’s current processes. Dr. Brown and Dr. Carpenter state:

We have reviewed the evidence of Mr. Craig, as well as responses to information
requests concerning Mr. Craig’s evidence. We have not found in his evidence a
clear articulation of what is currently missing from BC Hydro’s proposed
information filings, nor a clear explanation of how the Commission would make
use of any additional information that Mr. Craig recommends be provided in
Commission decision—making.197

We have not reviewed the Commission’s approach to the various processes
described above in order to form a view of how well they meet the objectives of
those processes (RRA, CPCN, Section 44.2, Annual Report and IRP), but if Mr.

1% Exhibit B-15, pp. 5-6.

7 Exhibit B-15-1, p. 4.
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Craig’s characterisations of them is accurate, we do not consider that this
constitutes identified problems to which the appropriate solution is an additional
annual filing requirement focused on “beginning stages”. For example, if the
current IRP is out-of-date, the solution might be to update the IRP. The RRA
does not need to look at longer time-frames because major projects are subject
to a separate approval process, and because rates are trued up to reflect actual
capital expenditure. Under current procedures, all of BC Hydro’s capital
expenditures can be reviewed for prudence, and the Commission can direct BC
Hydro to exclude imprudent sums from cost-recovery in rates.*®

170. In short, the BCUC’s existing processes are sufficient and allow the BCUC to exercise its

oversight function as contemplated under the UCA.

(b) Existing Processes Facilitate Gathering of Information

171. The BCUC's existing processes as contemplated in the 2018 Guidelines and the UCA

facilitate the gathering of information on BC Hydro’s capital investments. Therefore, contrary

199

to the CEC's claims,” the CEC’'s proposed Annual Capital Report is not required for the

gathering of additional information. BC Hydro already files extensive information with the
BCUC in various applications and filings, and the BCUC’s existing processes provide ample
opportunity for information gathering. BC Hydro states in its Rebuttal Evidence:**

First, we engage with Commission staff to develop applications that meet the
Commission’s information needs or align applications with Commission
approved guidelines. Second, if we were to file an application that was materially
deficient, the Commission could reject the application and require us to refile an
adequate application. Third, the information request process used by the
Commission provides the opportunity for further information to be requested
and provided after the initial application is filed. Fourth, the Commission may
also direct us to provide certain information to the Commission in the future if,
when making its Decision, it is dissatisfied with the level of information filed.
Finally, the Commission can ultimately choose not to grant the requested
approval if we have not provided sufficient evidence to justify our requests.

1% Exhibit B-15-1, pp. 14-15.

Exhibit C-3-10, para. 366; see also Exhibit C-3-13, CEC Response to BCUC IR 1.1, p. 2.
Exhibit B-15, p. 8.
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Therefore, there is no need to institute an additional process to provide
information to the Commission.

172. In short, the BCUC has sufficient ability to gather information through its existing

processes.

(c) Existing Processes Facilitate Review of Performance Information

173. The BCUC’s existing processes as contemplated in the 2018 Guidelines and the UCA
facilitate the review of BC Hydro’s performance information. The CEC’s proposed annual
capital filing is therefore not needed to be a repository for performance information over time,

201

as suggested by Mr. Thomson. BC Hydro already collects performance information, which is

292 The BC Hydro Service Plan is a

primarily benchmarked through BC Hydro’s Service Plan.
three-year plan with strategies, performance measures and targets, aligned with the objectives
in the B.C. Government’s Mandate Letter to BC Hydro. The BC Hydro Service Plan is prepared
under the direction of the BC Hydro’s Board of Directors in accordance with the Budget
Transparency and Accountability Act. The Board is accountable for the contents of the plan,
including what has been included in the plan and how it has been reported.?*® BC Hydro reports
on its performance in its Service Plan Report, which is filed in its revenue requirements
application.?®® Further information on performance metrics can always be requested through
the information request process in a proceeding. For example, in response to CEC IR 2.4.3 in
this proceeding, BC Hydro provided the performance metrics in the Service Plan over the past

205

10 years.”> There is therefore no need to collect performance information through a separate

filing.

(d) Existing Processes Facilitate Prudence Reviews

174. As discussed in Part Two above, the BCUC's oversight includes the power to review

capital investments for prudence, which creates a strong incentive for BC Hydro to manage its

2% Exhibit C3-15, CEC Response to CEACBC IR 4.3, p. 10.

Exhibit B-15, p. 9.

Exhibit B-16, CEC IR 2.4.2.
Exhibit B-16, CEC IR 2.20.4.
2% Exhibit B-16, CEC IR 2.4.3.
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capital investments prudently.
BCUC’s ability to deny expenditures at the time of an revenue requirements application is
constrained as it can result in “wasted” spending by BC Hydro. Mr. Thomson’s similarly claims

that it is “too late” to deny expenditures once they have been made. BC Hydro explained why

this position is incorrect in its Rebuttal Evidence, as follows: %

First, at the time of the RRA, the Commission can make determinations with
respect to whether projects are in the public interest before significant dollars
have been spent. In any RRA, and indeed at any time, we have hundreds of
projects in various stages of the project lifecycle, from early planning stages to
the final implementation phase. If the Commission believes it is warranted, in a
revenue requirements application it can inquire into the public interest of
projects that are in their early stages, before significant dollars are spent.
Further, the Commission can order BC Hydro to file a Certificate of Public
Convenience and Necessity (CPCN) for extension projects, and can set the
thresholds for major projects applications, which provides the opportunity to
review projects in detail.

Second, by its nature, the prudence standard is always applied to dollars that
have already been spent. It would be contrary to the Commission’s obligations
under the UCA to suggest that it is “too late” for the Commission to disallow
costs if they have already been incurred. For both Crown and investor owned
utilities, the Commission is charged with approving rates that are just and
reasonable. Allowing the recovery of imprudent expenditures in rates is
inconsistent with that standard.

Third, the application of the prudence standard by disallowing expenditures
creates an incentive for the utility to act prudently to avoid the disallowance of
costs in the future. The prudence standard creates incentives for BC Hydro, just
as it does for an investor owned utility. We have a strong incentive to avoid the
disallowance of expenditures by the Commission because the disallowed
expenditures will impact the income statement of the shareholder. Our
shareholder, the B.C. Government, budgets based on a planned return from BC
Hydro and does not expect to have to pay for costs found to be imprudent by the
Commission. Having its return from BC Hydro reduced can impact the B.C.
Government’s ability to meet its budget, and any resulting impacts on taxpayers
could have political consequences. Our Board of Directors is answerable to the

206

Exhibit B-15, pp. 15-16.
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B.C. Government, and the Board of Directors oversees the management of BC
Hydro. We can confirm that we have a strong incentive to avoid disallowances of
expenditures.

175. BC Hydro therefore submits that the application of the prudence standard is and

remains an important part of the BCUC’s oversight role over BC Hydro.

(e) Existing Processes Facilitate Early and Proactive Review

176. As discussed in Part Two above, the BCUC's existing processes as contemplated in the
2018 Guidelines and the UCA already facilitate review of capital investments prior to
implementation. Adding an annual information filing would not give the BCUC any opportunity
to make “earlier” or more “proactive” decisions as contended by the CEC.*”’ BC Hydro
explained as follows in its Rebuttal Evidence:*%®

First, the addition of an annual information filing does not change the fact that at
any one time we will have a significant number of strategies and plans, and
hundreds of projects and programs in various stages of their lifecycle. This is the
case in a revenue requirements application, and would be the case for CEC’s
proposed annual filing. Filing annually will not give the Commission any “earlier”
look at strategies, plans, projects, or programs, but would at best give the
Commission more frequent looks. At worst, Mr. Craig’s annual filing would
produce a summary of data in which any single investment cannot be easily
understood or evaluated.

Second, the ability to make “earlier” or more “proactive decisions” on plans,
strategies, projects and programs would be similar to that in revenue
requirements applications. Specifically, any attempt to make decisions at an
earlier planning stage will be limited by the level of information available at
these early planning stages. Because engineering work has not begun or has not
progressed very far, cost estimates for projects and programs in early stages, if
available at all, are highly uncertain. Details on available alternatives,
stakeholder engagement, First Nations consultation, environmental impacts and
other factors relevant to a cost effectiveness determination may be uncertain
and only available at a high level or not available at all.

297 Exhibit C3-10, para. 94; Exhibit C3-15, CEC Response to CEABC IR 2.2, p. 5.
2% Exhibit B-15, pp. 17-18.
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Because information on projects and programs takes time and cost to develop,
BC Hydro does not give internal approval for the full funding of a project in the
early stage, but instead approves its projects and programs in phases as they
develop. We would not expect the Commission to approve projects and
programs at early stages based on the limited information available at that time.
For example, we would not be able to satisfy the Commission’s CPCN Guidelines
based on the information available in the Identification Phase of a project.

Any early assessment of a strategy, plan, project or program will therefore
always be subject to the later assessment of projects or programs when the
information is available to assess the need, alternatives, costs, benefits,
stakeholder and First Nation impacts, and all the other factors relevant to a cost
effectiveness determination.

177. Therefore, BC Hydro submits that the annual filing proposed by the CEC would not

provide any improvement to the BCUC's oversight over BC Hydro's capital spending.

(f) Increase in Regulatory Process Not Justified

178. Given the existing processes utilized by the BCUC as contemplated in the 2018
Guidelines, BC Hydro submits that the CEC has not justified the need for the significant increase
in regulatory process it proposes. A review of the CEC’s evidence and responses to information
requests shows that the CEC envisions a significant increase in the amount of information filed
regularly with the BCUC, as well as an annual regulatory process. For instance, the CEC

describes its proposed additional filing requirements in the following ways:

° “The CEC believes the Commission’s oversight should require information from
BC Hydro on an ongoing basis to allow assessment of the whole capital

management structure, as well as its various components."209

° "The CEC proposed in Part | a set of metrics be developed to assess the full range

of the CMS and that these metrics be assessed on an ongoing basis to test the

2% Exhibit C3-10, para. 100.
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overall validity and effectiveness of BC Hydro’s capital spending systems, and

promote ongoing improvement over time."**

“The CEC submits that an understanding and assessment of the validity of BC
Hydro’s capital planning and planning processes is of such significance as to
warrant a substantial and independent review, at a period which precedes the

RRA »211

The CEC proposes that the content of the annual filing include: “(1) specific
reports on main drivers of capital expenditures, being load forecast information,
asset condition, performance and life expectancy information, safety and
security risk profile information, and stakeholder interest information. (2) Any
strategy papers that are relevant to how BC Hydro manages response to the
drivers. (3) capital plan information with regard to the portfolio of capital
expenditures and investments required for the portfolio of assets being
managed, which can progressively develop to include cost-effectiveness
information, as developed in stages..., along with the cost information. (4)
Business case information using sampling to identify potential issue efficiently
and effectively and then specific case filing where the Commission, through
oversight, believes closer examination should be made. (5) Project completion
reports, and post-implementation reporting for tracking benefit realization
accountability in support Commission decision making in its approval

212
processes.

The development of a “continuous process building a permanent repository of
capital oversight information which can be used to inform any of the BCUC's

approval processes”. This would involve each major driver of capital

210
211
212

Exhibit C3-10, para. 103.
Exhibit C3-10, para. 177.
C3-13, CEC Response to BCUCIR 1.1, p. 2.
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expenditures to have a regularly updated set of information supporting the

forecast needs.?*?

Quantitative metrics about assets, their lives, their duty cycles and modes of
failure to better inform and enable the Commission to be more effective in its

decision-making approval roles.”'*

“The CEC believes that the LRB filings should be improved such that the load
resource balance available to review in any filing for Commission approval has
been updated annually at the same time the forecast is updated and all filed as

part of the Annual Capital Information updated.”?*

“The CEC would recommend adding to the content of the Annual Report of
Commission such additional information as to enable a review of the important
drivers of capital and the strategy papers BC Hydro has developed that are a
basis for capital expenditures and the capital plan information with respect to
the prospective portfolio of capital expenditure and investment requirements

and BC Hydro’s capital assets.”?*

“The CEC believes the Commission should have project-specific compliance
reports for all conditions set for a project, which may need monitoring
throughout the project life cycle to ensure prudent implementation. If prudent
implementation is not carried out when the Commission has highlighted a
prudency risk then BC Hydro would be at risk for failure to recover some portion

of the costs of the project.”?"’

CEC proposes that there be no materiality thresholds for Annual Capital Reports:

“it would represent better oversight if the whole portfolio of capital below the

213
214
215
216
217

C3-13, CEC Response to BCUC IR 1.1.1, pp. 2-3 and 7.1.1, p. 34.
C3-13, CEC Response to BCUC IR 2.2, pp. 12-16.

C3-13, CEC Response to BCUC IR 3.1, pp. 22.

C3-13, CEC Response to BCUC IR 6.4, p. 32.

Exhibit C3-13, CEC Response to BCUCIR 12.2, p. 53.
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threshold were presented to the Commission analytically providing both the
costs and the benefits such that the cost effectiveness of this capital may receive
oversight and so that the Commission’s regulatory role can focus attention on
improving the cost-effectiveness of these capital expenditures and

investments.”28

179. In BC Hydro’s submission the CEC’s proposal does not offer the potential benefits to
justify this significant increase in information filed and regulatory process.”*® In BC Hydro’s
view, the volume of information filed with the BCUC in support of its applications is already
significant and presents challenges for all parties to manage. The CEC’s apparent premise that
doubling up on the filing of information and regulatory process will lead to benefits is not
substantiated. There is in fact no evidence that the CEC’s proposal (or one like it) is used in any

20 79 the contrary, in BC Hydro’s

other jurisdiction or will achieve any savings for customers.
submission, the CEC’s proposal is certain to result in an increase in costs for customers, an
increase in system risk, and could delay the implementation of BC Hydro’s capital plan with

highly uncertain benefits, if any.

180. BC Hydro also submits that when information is filed outside the context of an
application seeking an approval or other need for decision or determination, it has little value
and creates inefficiencies and confusion. BC Hydro’s proposed 2018 Guidelines are built around
the processes used by the BCUC and the approvals that the BCUC may grant under the UCA
(e.g., the granting of a CPCN, acceptance of an expenditure schedule, or setting of rates). When
an application is filed for a specific approval, the scope of information needed by the BCUC
flows from the approval sought and the BCUC has a particular decision to make, which focusses
the proceeding on what is relevant and material. In contrast, where there is a mere
information filing, there is no clear end point or decision to be made, which makes any review
of the information challenging due to a lack of focus and purpose. For example, the filing of a

strategy in a CPCN application to provide context for approval of major project is helpful and

218 Exhibit C3-13, CEC Response to BCUC IR 13.2, p. 56.

Exhibit B-15, pp. 19-21.
Exhibit B-15, pp. 20-21, and Exhibit B-15-1, p. 17.
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can assist the BCUC come to a determination as to whether a project is in the public interest.
However, the filing of all of BC Hydro’s strategic documents on an annual basis, when no

approval is being sought, is a fruitless exercise.

181. Therefore, in BC Hydro’s submission, the CEC’s proposal is not needed. The BCUC’s
existing processes reflect a standard approach and have been proven to provide effective
oversight over capital investments, and there is no demonstrable benefit or need to add the

CEC’s proposed Annual Capital Report.

C. The CEC’s Proposal Would Interfere with BC Hydro’s Management of its Capital

(a) CEC’s Proposal Aims to Put BCUC in the Seat of Management

182. In BC Hydro’s respectful submission, the CEC’s proposal blurs the distinction between
management and regulator by requiring the creation and filing of an extensive amount of
information designed to give the BCUC control over how BC Hydro manages its capital,
including by determining detailed performance metrics by which the utility would be compelled
to satisfy. A fundamental flaw of this approach is that it would interfere with management of
the utility contrary to the ruling B.C. Court of Appeal, and would require the BCUC to duplicate
the resources already at the utility, which would be inefficient and impractical. The sections

below explain in more detail how the CEC’s proposal suffers from this fatal flaw.

(b) CEC’s Proposal Interferes with Utility Management Contrary to Court of Appeal
Decision

183. BC Hydro’s submits that the focus of the CEC’'s evidence is to allow the BCUC to
determine how BC Hydro should manage its capital investments. While BC Hydro obviously
agrees that how it manages its capital program is important, this is a management function, not

a function of the BCUC.

184. In BC Hydro v. British Columbia Utilities Commission, 20 BCLR 3d 106, the B.C. Court of
Appeal clearly states that the BCUC's jurisdiction does not extend to the management of the

utility. Goldie J.A. states at paras. 56 and 58:

76



It is only under s.112 of the Utilities Act that the Commission is authorized to
assume the management of a public utility. Otherwise the management of a
public utility remains the responsibility of those who by statute or the
incorporating instruments are charged with that responsibility.

Taken as a whole the Utilities Act, viewed in the purposive sense required, does
not reflect any intention on the part of the legislature to confer upon the
Commission a jurisdiction so to determine, punishable on default by sanctions,
the manner in which the directors of a public utility manage its affairs.

185. The above case was applied in 2004 by the B.C. Supreme Court in Office and
Professional Employees' Int'l Union et al v. B.C. Hydro et al, 2004 BCSC 422. The Court held that
the BCUC did not have jurisdiction over BC Hydro’s outsourcing of certain services to Accenture.
The Court concluded at para. 63:

The choice to out-source these services to Accenture was a management
decision. As such, it fell within the purview of B.C. Hydro’s directors, and did not
attract the jurisdiction of the Utilities Commission: British Columbia Hydro and
Power Authority v. British Columbia Utilities Commission, supra at paras. 55-58.

186. Following these authorities, Mr. Craig acknowledges the limits on the BCUC's

jurisdiction, stating: “The Commission cannot seek to direct the management decision making

n221

process at BC Hydro. Mr. Craig also states:**?

The Court of Appeal decision in regard to the BC Hydro and Power Authority
Board’s responsibility to manage the company and its planning is clear and has
influenced the CEC to avoid recommending that the Commission create any
process which would attempt to insert Commission or other party led decision
making into BC Hydro’s management of the Utility.

187. The CEC, however, fails to confine its proposal only to seeking Commission oversight

information. BC Hydro’s Rebuttal Evidence explains as follows:*?

Mr. Craig’s proposal does not confine itself to seeking oversight information. The
effect of the proposal would be to direct utility management processes, which

2! Exhibit C3-14, MoveUP IR 1.2.

Exhibit C3-14, MoveUP IR 1.1.
Exhibit B-15, pp. 22-24 (Q12/A12).
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Mr. Craig has stated the Commission cannot do. Three key indicators that Mr.
Craig’s proposal inappropriately interferes with utility management are as
follows:

J Mr. Craig’s proposal would replace the well accepted prudence standard
with his own conception of “cost effectiveness.” Mr. Craig’s concept of
“cost effectiveness” is not based on industry standards nor is it in line
with either the Commission’s or BC Hydro’s use of the term, but is a new
concept to govern how BC Hydro should manage its capital plan. Mr.
Craig uses his concept of cost effectiveness to seek to determine how the
utility’s capital plans should be evaluated, which capital projects and
programs should proceed, which expenditures may be imprudent, and
how rates should be set. For example, on page 6 of Exhibit C3-13, in
response to BCUC IR 1.1.2, Mr. Craig says that the Commission could
disallow costs if BC Hydro fails to take an action that would be more “cost
effective” as Mr. Craig’s understands the term;

J Mr. Craig’s framework and information requirements do not seek to
simply gather available information, but force the utility to create new
information that is in line with Mr. Craig’s approach to managing capital
according to “cost effectiveness”. For example, in response to BCUC IR
1.1.2, Mr. Craig refers to a Commission “standard” for information
requirements and states that “the nature of the cost effectiveness
information that will best service Commission needs is as yet a work in
progress.” It is clear that Mr. Craig is not proposing information
gathering, but is proposing that the Commission should direct what
information should be created by the utility as part of its management
decision making process, and that this information must be in line with
his governing concept of “cost effectiveness”; and

J Mr. Craig’s framework and information requirements not only prescribe
what information should be created by utility management, but would
impose a process whereby the Commission (and presumably interveners
such as the CEC) would continually improve this information over time
resulting in improvements in the “cost effectiveness” of BC Hydro’s
capital plan. Mr. Craig refers to the Commission “encouraging BC Hydro
to do better”, but it is clear that this encouragement would be by way of
directives from the Commission. Mr. Craig refers to the “[r]efining of
standards, criteria, strategies and practices” and the Commission
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ordering “prospectively set formulas and methods”. Mr. Craig also states
that the disallowance of recovery of costs could be threatened if BC
Hydro fails to comply.

Mr. Craig’s proposal is therefore not limited to seeking oversight information,
but seeks to redefine the standard by which BC Hydro’s capital is judged and to
direct BC Hydro management on how it should be managing its capital portfolio.
Mr. Craig’s proposal would therefore interfere with BC Hydro’s management in a
way that Mr. Craig admits is not within the jurisdiction of the Commission.

188. Further to the above, Mr. Craig’s proposal is similar in key respects to the directives of
the BCUC declared unenforceable by the Court of Appeal in British Columbia Hydro and Power

Authority v. British Columbia Utilities Commission, 1996 CanLIl 3048 (BC CA). The similarities are

illustrated in the following table:

Directions Declared Unenforceable by Court
of Appeal

Proposal of CEC

Were claimed to be no more than enforcement
of information gathering power (paras. 19 and
54)

Claimed to be confined to gathering
information (Exhibit C3-14, response to MoveUP IR
1.1.2)

Were claimed to be justified on basis that
planning process is enhanced by participation
of interest groups (para. 21)

Justified on basis that BCUC’s oversight “could be
substantially enhanced with effective review of the
earlier stages of the capital management processes
and comprehensive understanding of the contextual
elements” (Exhibit C3-10, para. 94)

Were claimed to be justified on basis that
regulatory control at planning stage is required
to avoid disallowing substantial incurred
expenditures at rate review stage (para. 39)

Justified on basis that oversight of planning is required
to avoid disallowing incurred expenditures in revenue
requirement proceedings (Exhibit C3-10, para. 92)

Required the creation of information (para. 41)

Requires creation of information (Exhibit C3-10, pages
13-19, 22-28, 31-36, 39-44, 47-52)

Is specific to the planning phase of the utility’s
response to its statutory mandate (para. 55)

Focused on “the review of the earlier stages of the
capital management processes” (Exhibit C3-10, para.
94) and “assessment of the validity of BC Hydro’s
capital planning and planning processes” (Exhibit C3-

79




10, para. 177)

Directs when and how factors are to be taken | Directs when and how factors are to be taken into

into account in BC Hydro’s planning processes | account in BC Hydro capital planning and

(para. 36) management (Exhibit C3-10, Part )

Punishable on default (para. 25) Punishable on default by disallowance of costs (Exhibit
C3-13,BCUCIR1.1.2, p. 6)

189. BC Hydro submits that the CEC’s proposal is in clear contravention of the rule set down

by the Court of Appeal and would inappropriately interfere with the management of BC Hydro.

As such, the CEC’s proposal should be rejected.

(c)

190.

Cost-Effective is a Distinct Concept from Prudence

In BC Hydro’s submission, the CEC’s pervasive use of the familiar concept of “cost-

effectiveness” conflates several related ideas and concepts, which clouds the issues. BC Hydro

submits the following:

Cost-effective is not the same as least cost.”** When assessing projects in a major
project application, the BCUC determines whether the project is in the public
interest. A key determination in this regard may be whether the project is cost
effective, in the sense of being the best alternative to meet the need for the
project. The most cost-effective alternative may not be the least cost one, as it

may achieve benefits that warrant the higher costs.

225

Cost-effective is not the same as prudent. The prudence standard is one of

reasonableness.??®

When determining the prudence of past capital expenditure,
the BCUC considers whether management decisions were reasonable based on

what was known, or should have been known, at the time (i.e., without the

224
225
226

Exhibit B-15-1, pp. 8-11.
Exhibit B-16, BCUC IR 2.35.1 and CEC Expert Witness IR 2.4.5.
Exhibit B-16, CEC Expert Witness IR 2.4.5.
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benefit of hindsight). As stated by Dr. Brown and Dr. Carpenter: “The prudence

standard is one of reasonableness, not one of optimization.”**’

191. By conflating the concepts of cost effectiveness and prudence, the CEC effectively claims
that the BCUC’s role is to determine on a prospective basis what is prudent based on a
guantitative cost-effectiveness calculation applied to capital cost drivers and strategies and
plans. Thus, if BC Hydro chooses a capital management strategy that is not as cost effective on
the chosen set of metrics, then the CEC can claim that it is not prudent and BC Hydro’s costs
should not be recovered in rates. The effect of this proposal is to place the BCUC in the seat of
management, determining which performance metrics are important and which strategies and
plans should be pursued. In short, the CEC’s proposal is for the BCUC to direct the affairs of the
utility based on predetermined cost-effectiveness metrics. In BC Hydro’s submission, this is not

permissible.

(d) CEC’s Proposal is about Cost Control, which is a Function of Utility Management

192. In BC Hydro’s submission, the CEC has confused the roles of the BCUC and BC Hydro. Dr.
Brown and Dr. Carpenter describe how the BCUC's role with respect to capital includes setting
BC Hydro rates, approving major projects prior to implementation, and reviewing capital
spending for prudence.??® (Much of this evidence has been cited above, so will not be repeated
here.) Dr. Brown and Dr. Carpenter explain how the CEC’s evidence appears to be focussed on
cost control:

Q13. When “cost-effective” and related terms are used in Mr. Craig’s evidence,
what is implied by those terms?

Al13. It appears that when “cost-effective” is used in Mr. Craig’s evidence, the
term sometimes means “cost-effective” as the Commission uses the term in

I”

CPCN proceedings, and sometimes the term means “cost control”. For example,
Mr. Craig’s evidence states “The CEC provides in Part | of the evidence a set of
templates for quantitatively representing BC Hydro’s cost-effectiveness in

managing and planning capital expenditures and investments.” “Planning” of

2?7 Exhibit B-16, CEC Expert Witness IR 2.4.5.

*?% Exhibit B-15-1, pp. 5-6.
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capital expenditures could include both cost-effectiveness and cost control, but
“managing” capital expenditures seems to focus on cost control. Furthermore,
Mr. Craig’s recommendations are for ongoing annual filings across the utility as a
whole, whereas cost-effectiveness is focused on options and a choice between
specific projects. In addition, in response to an information request about cost-
effectiveness of capital investments, the CEC said:

The Commission’s oversight of the costs and importantly the
benefits of these expenditures can lead to improvements of BC
Hydro’s cost-effectiveness. Over 10 years the total capital
expenditures may involve over $220 billion. If the oversight of the
BC Hydro cost-effectiveness results in a 1% improvement on $10
billion of expenditures this could be worth $100 million of benefit
for each 1% or $10 billion to which it may be applicable. The
benefit potential for ratepayers of improved Commission
oversight could be $10s of millions.

In the quoted extract the CEC makes clear that it is talking about the benefit to
ratepayers of controlling costs rather than cost-effectiveness as that term is used
in Commission proceedings to approve major projects. Existing processes already
provide for the approval of the most cost-effective major projects and for
imprudent costs to be excluded from recovery in rates. Success in controlling
costs would benefit ratepayers, but this is a function of utility management.229

Q19. In your view, is it helpful “to build the Commission’s own understanding
of the cost-effectiveness of BC Hydro’s management of its capital expenditures
and investments”, as the CEC suggests?

In our view, the CEC’s suggestion appears to be about cost control, not cost-
effectiveness as that term is used by the Commission. The CEC’s suggestion is not
helpful because the CEC has not explained what Commission process or decision-
making would be informed by such understanding. The Commission already has
the ability to review BC Hydro capital expenditures for prudence. The
Commission already assesses cost-effectiveness at the project approval stage, for
major projects. We understand that BC Hydro makes an application for
Commission approval for projects above a size threshold, prior to implementing

229

Exhibit B-15-1, pp. 9-10.
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193.

194.

view of Dr. Carpenter and Dr. Brown that the CEC’s proposal appears to be intended to

the proposed projects. This allows the Commission to focus its limited resources

on assessing larger projects.m

Q25. Would an annual reporting process improve cost control of project
implementation?

A25. Not in our opinion. Cost control is properly the function of utility
management. It would not be efficient or effective for the Commission to
second-guess management decisions on project implementation. To be effective
in this role, the Commission would need to effectively duplicate the staff
expertise that already resides in the utility. This would be inefficient. Moreover,
Commission involvement in project implementation could result in biases, such
as avoiding innovation in favour of established technology or processes.231

Dr. Carpenter and Dr. Brown put it succinctly in their evidence as follows:?*

... despite the CEC’s stated policy view that its proposals should not interfere
with BC Hydro’s management processes, the information collection procedure
and Commission assessment of “BC Hydro’s management of its capital
expenditures” that CEC is recommending appears intended to do just that.

Therefore, consistent with the conclusions of BC Hydro described above, it is also the

interfere with BC Hydro’s management processes.

D.

195.

CEC’s Proposal Would Lead to Inferior Asset Management, Capital Planning And
Capital Delivery Approaches.

In section 4 of its Rebuttal Evidence, BC Hydro explains why Mr. Craig’s proposal would

lead to inferior asset management, capital planning and capital delivery approaches.

section of the Final Submission, BC Hydro makes the following points:

230
231
232

Exhibit B-15-1, p. 12.
Exhibit B-15-1, p. 15.
Exhibit B-15-1, p. 12.

83



(a)

196.

industry standards or BC Hydro’s mature asset management practices which have been

BC Hydro’s well-established and well-performing practices for the planning and
delivery of capital investments have recently been recognized and endorsed by

independent bodies;

Mr. Craig’s proposed approach will not: ensure that BCUC oversight is more
effective; does not provide more structure to ensure that our investment drivers,

strategies, plans, and studies are more comprehensively addressed; and does

not evaluate the cost effectiveness of our capital investments.

BC Hydro’s has Well-Established and Well-Performing Practices for the Planning and

Delivery of Capital Investments

BC Hydro explains in its Rebuttal Evidence that the CEC’s approach is not aligned with

endorsed by third parties:***

Mr. Craig’s proposed framework does not appear to be aligned with industry
standards and is inferior to our own asset management practices. Our asset
management practices are mature as evidenced by the recent Office of the
Auditor General of B.C audit of our practices. We have developed asset
management frameworks for the system which are aligned with asset
management standards including Publicly Available Specification 55 (commonly
referred to as PAS 55) and ISO 55000. The alignment with asset management
standards used by our utility industry peers allows us to participate in industry
wide benchmarking and other performance improvement activities.

We are committed to continuous improvement. Improvements to our processes
will be detailed in the Fiscal 2020 to Fiscal 2021 RRA. For example, over the past
several years, we implemented the PPM practices described above, and a
lessons learned procedure to identify opportunities to improve the delivery and
outcomes of future projects. These lessons learned generally result in
recommendations to alter a practice or procedure, address a knowledge gap or
improve project delivery tools. Lessons learned are documented throughout the
project lifecycle and a lessons learned meeting is conducted prior to a project
being placed into service. Consistent with our practice, we will continue to assess

233

Exhibit B-15, pp. 28-31.
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and make improvements to our capital planning and delivery processes going
forward.

Our well established and well performing practices for the planning and delivery
of capital investments have recently been recognized and endorsed by the
following independent bodies:

o Office of the Auditor General of B.C. - In December 2018, the Office of
the Auditor General of B.C. released an independent audit of Capital
Asset Management in BC Hydro. The audit found that BC Hydro’s capital
asset management systems and practices reached a generally advanced
level of maturity. On page 17 of the report the Auditor General stated:
“BC Hydro has a generally advanced level of maturity in asset
management. Its success in this regard is a result of concerted effort over
several years by a set of skilled professionals focused on ensuring that a
reliable source of electrical power will be supported by a mature asset
management practice.” The Auditor General also commented: “lI am
pleased to say that because BC Hydro is managing its assets well, we
made no recommendations in this audit.”

J Claudia M. Baca Project Management Consultant - In 2016, BC Hydro
completed its second Organizational Project Management Maturity
Model (OPM3) Assessment. The Assessment standards are designed by
the Project Management Institute and the review was conducted by an
independent project management consultant. BC Hydro received the
highest score among approximately 50 participating organizations from
around the world. BC Hydro received a score of 91 per cent, which
represents a significant increase in maturity from its first assessment in
2010. The OPM3 Assessment Report is included as Appendix A;

J Project Management Institute - Also in 2016, BC Hydro received the
Project Management Office (PMO) of the Year Award from the Project
Management Institute, recognizing superior organizational project
management capabilities. The Project Management Institute’s November
10, 2016 press release states:

“The PMO of the Year Award honors a PMO that has
demonstrated superior organizational project
management abilities by adding value to its organization
through its support of successful strategic initiatives. The
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award recognizes a PMO that has established a vision for
value delivery and has had a positive and clear impact on
business results.”

) PricewaterhouseCoopers (PwC) - PwC conducted an audit of BC Hydro's
Information Technology (IT) Planning and Project Delivery. PwC gave BC
Hydro a “G” rating, indicating that only minor issues and impacts were
identified. The summary of the key findings of the audit were as follows:

> The Technology group has established effective processes to
manage investment planning and project delivery which include a
robust project delivery framework, a strong Project Management
Office and defined processes to evaluate and prioritize capital
investments; and

> Key improvement opportunities include developing a benefits
realization process and incorporating resource capacity
constraints into the capital investment prioritization process.
197. In contrast to BC Hydro’s mature asset management practices, there is no evidence that
the CEC's approach is aligned with any industry standard approach, has been used in other

jurisdictions, or has been endorsed by any third parties.

(b) The CEC’s Approach Would Result in Inferior Results

198. A key part of the CEC’s evidence is the spreadsheets or templates that the CEC proposes

as information requirements to ensure that the BCUC’s oversight is more effective and to

234

evaluate cost effectiveness.””" BC Hydro’s Rebuttal Evidence explained why the CEC’s proposed

templates:
° will not ensure that BCUC oversight is more effective;
° will not provide more structure to ensure that investment drivers, strategies,
plans, and studies are more comprehensively addressed; and
° do not evaluate the cost effectiveness of our capital investments.

234 See, for example, Exhibit C3-10, Part C, p. 10 ff.
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199. Table 2 of BC Hydro’s Rebuttal Evidence, reproduced below, summarizes BC Hydro’s

assessment of the effectiveness, structure, and feasibility of Mr. Craig’s proposed templates.

Table 1 Assessment of CEC’s Proposed Templates
Capital Assessment of CEC’s Proposed Templates
Investment Effectiveness Structure Feasibility
Type
Power Mr. Craig’s As discussed in Al17, It is not feasible for
Systems: proposed templates we develop BC Hydro to provide the
Generation are summarized at strategies, plans, data in the form
Transmission a high-level, based and studies to proposed by Mr. Craig
Distribution on system averages document the nor is it feasible to use
and risk identification of it in the way Mr. Craig

Dam Safety

percentages, and
would neither
provide information
to assess the cost
effectiveness of our
capital investments
nor ensure effective
commission
oversight.

Given the size and
complexity of our
capital investment
portfolio, a
collection of
spreadsheets will
not allow for
optimization of the
overall portfolio
and the decisions
and the complex
trade-offs we make
to keep the
integrated system
operating safely
and reliably.
Furthermore,

system needs and
risks along with
potential responses
to allow us to
coordinate and
optimize the
development of the
system.

Proposed solutions
are often selected
to address multiple
system needs, and
must be
coordinated to
maintain the
integrity of the
electric system. The
templates split the
capital portfolio
into multiple
single-driver views
and fail to recognize
that an integrated
approach to
planning is
important to

suggests given the size
and complexity of our
capital portfolio and the
challenges of planning
and operating an
integrated system.

Our value-based
decision making
approach®® will employ
a technology tool with
the capability to
calculate benefits,
determine investment
inter-dependences,
manage the
relationships between
assets and investments,
and prioritize and
optimize based on
value and cost.

235
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87

The implementation of the value-based framework is subject to approval of Implementation phase funding.




Capital Assessment of CEC’s Proposed Templates
Investment Effectiveness Structure Feasibility
Type
relative investment preventing a
cost effectiveness sub-optimal overall
should be evaluated capital portfolio.
within the context
of the overall
portfolio and across
BC Hydro instead of
the siloed approach
proposed by
Mr. Craig.
Properties Mr. Craig’s We find the Much of the template is

proposed templates
will not provide
information to
assess cost
effectiveness
currently or over
time. Knowing the
unit cost or benefit
of a project does
not necessarily lead
to an understanding
of its cost
effectiveness.

Focusing on a per
benefit or costs
without
consideration of the
type of project or
the project drivers
may lead to the
unintended
conseqguence of
focusing on a
short-term lowest
cost objective as
opposed to the
benefits and cost
over the long term

proposed templates
to be vague and not
useful in assessing
the Properties’
capital portfolio. As
noted in section 7.3
of the Revised
Proposal filed as
Exhibit B-7, all of
Properties capital
investments are
considered
sustaining
investments and
result in the
replacement of
existing end of life
assets. As such,
specific capital
strategies are not
required.

not applicable to
Properties’ projects or
would take significant
effort to collect without
any clear benefit:
“Growth / Supply”
and “Security Risk”
are not applicable.

— For “Life Extension”

and “Performance
Sustainment” each
facility has a mix of
assets with different
ages, conditions, and
remaining life; and
the performance of
individual assets is
considered when
assessing the need
for replacement.

The main safety risk
is seismic risk and
the primary
stakeholders are
internal employees
and building
occupants.
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Capital Assessment of CEC’s Proposed Templates
Investment Effectiveness Structure Feasibility
Type

Fleet Mr. Craig’s Mr. Craig’s The templates are not
proposed templates proposed templates feasible as we do not
would not be will not be useful in currently have some of
effective at assessing Fleet these metrics and
evaluating the cost asset strategies as attempting to forecast
effectiveness of the the measures and them would be very
Fleet capital terms are not challenging. For
portfolio or the well-defined and example, the
programs differ from fleet “Stakeholder Concerns”
represented in the management best or “Risk Exposure”
portfolio. practices. templates.
Developing a We currently use It is also challenging to
program to use fleet best practices reasonably forecast
Mr. Craig’s to determine the changes in fuel
condition age, mileage, and efficiency over a ten
assessments would maintenance cost. year period due to
be costly and will We are doubtful of factors such as
not necessarily the proposed technological
reduce major templates efficacy advancements.
component failures in understanding
such as engines or and managing Fleet
transmissions. capital portfolio or

its drivers.

Information Using Mr. Craig’s We use a portfolio The proposed

Technology templates will management templates may not
present difficulties approach for capital provide the desired
in gathering cost planning. The results and may be
and benefit data objective of our impractical to
and establishing portfolio implement. We do not
meaningful management have ready access to all

matching of costs
and benefits
(optimizing the
portfolio). This will
reduce cost
effectiveness.

The difficulty of
attempting what
Mr. Craig proposes

approach is to
allocate resources
to business change
initiatives that
contribute most to
BC Hydro’s strategic
objectives, even
when funding or
short-term
priorities change,

the information needed
to complete the
templates as proposed
and also do not have all
benefit information
tracked for all
investments given the
challenges of tracking
and measuring effort
benefits.
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Capital Assessment of CEC’s Proposed Templates

Investment

Effectiveness Structure Feasibility

Type

may be much and are achievable

greater than he within limited

suggests. Tracking resources and

costs by investment limited ability to

driver and strategy change. Mr. Craig’s

is feasible, but templates do not

assessing lend themselves to

investment benefits such an approach.

and matching them
to costs would be
very onerous, and
difficult to present
in a clear and
understandable
way.

200. The CEC’s attempts to show the potential benefits of its approach in response to
information requests are inaccurate. Pages 41 to 48 of BC Hydro’s Rebuttal Evidence discusses
a number of errors and misunderstandings. In particular, BC Hydro’s Rebuttal Evidence at
pages 44 to 48 illustrates why there is not a benchmark or index by which one could measure

cost effectiveness of investments over time.

201. BC Hydro’s Rebuttal Evidence, as well as Chapter 6 of its F20-F221 RRA, demonstrates
that BC Hydro has been continually improving its asset management practices and that BC
Hydro has been performing well as measured by the metrics in its Service Plan. BC Hydro
submits that there is no compelling reason to believe that the CEC’s approach would or could

improve BC Hydro’s performance.

E. CEC’s Proposal Should be Rejected

202. BC Hydro submits that for the reasons outlined above and discussed in its Rebuttal

Evidence, the CEC’s proposal should be rejected.
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PART FOUR: CONCLUSION

203. BC Hydro submits that the BCUC should approve the proposed 2018 Guidelines to
promote an effective and efficient review of BC Hydro’s capital expenditures and projects, and
to clarify the nature of the BCUC’s oversight over BC Hydro’s capital expenditures and projects
in revenue requirements applications, major project applications, and compliance reports. The
2018 Guidelines will provide guidance to BC Hydro with respect to the information required for
revenue requirements applications, when a CPCN is required, and the timing of compliance
reports, and will document BC Hydro’s commitment to file section 44.2 applications for major
projects that are not extensions. As such, BC Hydro recommends the proposed 2018 Guidelines

for approval.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated: August 1, 2019 [original signed by Chris Bystrom]

Chris Bystrom
Counsel for BC Hydro

Dated: August 1, 2019 [original signed by Niall Rand]

Niall Rand
Counsel for BC Hydro
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Court of Appeal for British Columbia

BRI TI SH COLUMBI A HYDRO AND POAER AUTHORI TY

V.

THE BRITI SH COLUMBI A UTILITIES COW SSI ON, BRI TI SH COLUMBI A ENERGY
COALI TI ON, CONSUMER S ASSOCI ATI ON OF CANADA (B.C. BRANCH) ET AL,
COUNCI L OF FOREST | NDUSTRIES, WEST KOOTENAY POWNER LTD., B.C. GAS
UTILITY LTD., | SCA MANAGEMENT LTD., and RI CK BERRY

Reasons for Judgment of Mr. Justice Goldie:

This is an appeal, by leave, fromOrder G 89-94 of the British
Colunbia Utilities Conm ssion (the "Conmm ssion”) with reasons for
t he decision attached. | refer to these reasons as the "Decision"”

and to Order G 89-94 as the "Order".

After a public hearing the Conm ssion rel eased the Deci si on on
24 Novenber 1994. Notice of an application for |eave to appeal to
this Court was filed by B.C. Hydro on 22 Decenber 1994. Leave was
granted 15 Decenber 1995, the day the application was heard. The
delay occurred when the Conm ssion acceded to B.C. Hydro's
application that it reconsider the Order and Deci sion. The reasons
denying reconsideration were rel eased on 17 COctober 1995. These
proceedi ngs accounted for much of the delay between the filing of
the notice of application for |eave to appeal and the granting of

| eave.

1996 CanLll 3048 (BC CA)



The issue, as stated by the appellant British Colunbia Hydro
and Power Authority ("B.C. Hydro"), is whether the Conmm ssion
exceeded its jurisdiction in respect of certain directions in the
Deci sion given the force of a Conm ssion order. Wile it is conmon
ground the standard of review in respect of jurisdiction is that
the Comm ssion nust be correct in its interpretation of its
constituent statute, the respondents contend the Conm ssion acted
within its jurisdiction and the appeal should be dism ssed as no
pal pable and overriding error has been denonstrated that would

permt this Court's intervention.

Background - General

B. C. Hydro is a publicly owned wutility generating,
transmtting and distributing electrical energy. Wth few
exceptions its service area iS province wde. Its rates are
subj ect to approval by the Comm ssion under the provisions of the
Utilities Commission Act, S.B.C. 1980, c. 60 as anended (the " UtilitiesAct") .
Under s. 3.1 of the UtilitiesAct t he Li eutenant Governor in Council may
issue a direction to the Conmm ssion specifying the factors,
criteria and guidelines the Comm ssion is to observe in respect of
B.C. Hydro. Such a direction, Special Direction No. 8 was in

force at the tine material to this appeal.

1996 CanLll 3048 (BC CA)



By virtue of the HydroandPower AuthorityAct, R S.B.C. 1979, c. 188
as anmended (the "AuthorityAct"), B.C. Hydro is for all its purposes an
agent of the Queen in R ght of the Province; is deened to have been
granted an energy operation certificate for the purposes of the
UtilitiesAct i n respect of its works existing on 11 Septenber 1980; and
is not bound by any statute or statutory provision of the Province
except what is made applicable to it by Oder in Council. The
Mnister of Finance is its fiscal agent. The UtilitiesAct i s anpng
those ordered to be applicable to B.C. Hydro except sections
deal ing with one aspect of reserve funds; one enforcenent provision
and those requiring Conmm ssion approval of security issues and

property disposition.

Section 5 of the AuthorityAct provi des that the directors of B.C
Hydro, appointed by the Lieutenant Governor in Council, shall
manage its affairs. The powers of B.C. Hydro include the
generation, manufacture, distribution and supply of power and the
devel opnent of power sites and power plants. The exercise of these
powers is subject to the approval of the Lieutenant Governor in
Council. A further distinction between B.C. Hydro and investor-
owned utilities is that B.C. Hydro's sol e "sharehol der” and not its
directors determ nes when and in what anounts "dividends" wll be

pai d.
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Under s-s.4 of s.141 of the UtilitiesAct, which cane into force 11
Sept enber 1980, the rates of B.C. Hydro then in effect becane its

| awful, enforceable and coll ectible rates.

Prior to 30 June 1995 Part 2 of the Utilities Act provided an
approval process of generating and transm ssion facilities by the
Li eutenant Governor in Council which could, at the latter's
di scretion, bypass the Conmmission. |In this event the Conmm ssion
m ght be cal |l ed upon to approve rates reflecting the capital costs
of large scale projects without the opportunity to pass upon the
adequacy of the information justifying the construction of such
projects as contenplated by the requirenent under s.51(1) of the
Utilittes Act requiring a certificate of public convenience and
necessity prior to enbarking upon construction. This provisionis
of sone inportance and | set it out here:

51. (1) Except as otherw se provided, no person shall,

after this section <cones into force, begin the

construction or operation of a public utility plant or

system or an extension of either, wthout first
obtaining fromthe conmm ssion a certificate that public

conveni ence and necessity require or will require the
construction or operation.

This prospect has been renpoved by anendnents, prinmarily to
Part 2 of the UtilitiesAct, and with it any justification for concern
over multi mllion dollar additions to the property devoted to

public service without prior regulatory scrutiny.

1996 CanLll 3048 (BC CA)
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Backqg

round - "Integrated Resource Plan CGuidelines"

whi ch
Resou

Defin

I n February, 1993 t he Conmi ssion i ssued a 12- page docunent, to

Il will refer as the "Cuidelines", entitled "Integrated
rce Planning ("IRP") Guidelines". The following is the
ition section of the Guidelines:

I DEFI NI TI ON

IRP is a utility planning process which requires
consideration of all known resources for neeting the
demand for a utility's product, including those which
focus on traditional supply sources and t hose whi ch focus
on conservation and the managenent of demand'. The
process results in the selection of that m x of resources
which yields the preferred® outcone of expected inpacts
and risks for society over the long run. The | RP process
plays a role in defining and assessing costs, as these
can be expected to i ncl ude not just costs and benefits as
t hey appear in the market but al so other nonetizabl e and
non- noneti zabl e social and environnental effects. The
|RP process is associated with efforts to augnent
traditional regulatory reviewof conpleted utility plans
wi th cooperative nechani snms of consensus seeking in the
preparation and evaluation of utility plans. The I RP
process also provides a framework that helps to focus
public hearings on utility rates and energy project
appl i cati ons.

1 Referred to as Denand- Si de Managenent (DSM

2 The term "preferred" is chosen to inply that society has used
sone process to elicit social preferences in selecting anong
energy resource options. Unfortunately, there is rarely

agreement on the best process for eliciting social preferences.
Candi dat e processes in a denocracy include public ownership with
direction from cabinet or a mnistry, regulation by a public
tribunal, referendum and various alternate dispute resolution
net hods (e.g. consensus seeking stakehol der col | aboratives).

1996 CanLll 3048 (BC CA)
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In the Purpose section the Conmm ssion stated the Guidelines

i ntended to provide general guidance regardi ng BCUC
expectations of the process and nethods utilities follow

in developing an IRP. It is expected that the genera
rather than detail ed nature of the proposed guidelines
will allow utilities to fornulate plans which reflect

their specific circunstances.

The Comm ssion's identification of the objectives of this

process was stated in these words:

1. I dentification of the objectives of the plan

oj ectives include but are not limted to: adequate and
reliable service; economc efficiency; preservation of

the financial integrity of the utility; equal
consi deration of DSM and supply resources; mnimzation
of risks; consideration of environmental i npacts;

consi deration of other social principles of ratemaking?®
coherency wth government regulations and stated
pol i ci es.

Footnote 3 provides in part:

... The general inplicationis that because of social and environnental objectives, the rates
charged by utilities may be all owed to di verge fromthose that wouldresult fromarate
det er mi nati on based excl usi vel y on financi al | east cost. The social principlesto be addressed
may be identified by the utility, intervenors, or governnent.

In Part 111 of the Cuidelines defining the relationship

bet ween regul ated utilities and t he Comm ssi on under the I ntegrated

Resource Plan Process the foll ow ng sentences occur:

|RP  does not change the fundanental regul atory
rel ati onship between the utilities and the BCUC. Thus
| RP guidelines issued by the BCUC do not nmandate a
specific outcone to the planning process nor do they
mandat e specific investnent decisions. ... Under |RP,
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utility nmanagenent continues to have full responsibility
for maki ng decisions and for accepting the consequences

of those decisions. ... Consistency with I RP guidelines
and the filed IRP plan will be an additional factor that
the BCUC will <consider in judging the prudency of

i nvestment s and rat e applications, al though inconsi stency
may be warranted by changed circunstances or new
evi dence.

14 We are not call ed upon to determ ne whet her the Gui del i nes, as
defined above, are an appropriate exercise of the Comm ssion's
regul atory powers under the UtilittesAct nor is there an appeal from
any part of the Order disposing of B.C. Hydro's application to vary

its rates.

15 What is objected to is the manner in which the Conm ssion has
purported to give the Guidelines the force of a Commi ssion order.
It is convenient at this point to set out the substantive part of
O der G 89-94:

NOW THEREFORE t he Comm ssion, for reasons stated in the
Deci sion, orders as foll ows;

1. The applied for 2.8 percent increase in rates is
denied and the interi mincrease authorized by O der
No. G 18-94 effective April 1, 1994 is to be
refunded, with interest calculated at the average
prime rate of the principal bank with which B.C
Hydro conducts its business. B.C. Hydro is to
provi de t he Comm ssi on W th a detail ed
reconciliation schedule verifying the refund.

2. Rat e desi gn changes required by the Decision are to
be i npl enent ed.

3. An I ntegrated Resource Plan and Action Plan are to
be filed for approval by June 30, 1995.
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4. The Comm ssion wll accept, subject to tinely
filing by B.C. Hydro, amended Electric Tariff Rate
Schedul es which conform to the terns of the
Conmi ssion's Decision. B.C. Hydro wll provide al
custoners, by way of an information notice and
nmedi a publication, wth the Executive Summary of
t he Conm ssion's Deci sion.

4. (sic)B.C. Hydro will conply with all other directions
contained in the Decision acconpanying this O der.

(enmphasi s added)

| shall refer to the directions identified in the |ast
par agraph as the "Directions”". And it is paragraph 4 (sic) of the
Order that is in issue here. Counsel for B.C. Hydro says there are

15 Directions related to the CGuidelines covered by this paragraph.

The principal relief sought, as stated in B.C. Hydro's factum
includes a declaration "... that the IRP related aspects of O der

G- 89-94 and of the Novenber Decision are void and of no effect”.

In ny view, the Direction best illustrating the issue raised
by B.C. Hydro is that which requires it to establish what is called
a collaborative conmttee (the "Committee") together with those
Directions determning the part this Conmttee is to play in B.C
Hydro's performance of its statutory obligation under s.44 of the

UtilitiesAct to provi de service to the public
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Di scussi on

M. Msel ey on behalf of the Conmm ssion asserted it was doi ng
no nore than obtaining information it was entitled to, in a format
it could by law determine, all at a tinme it was authorized to

stipul ate.

There can be little doubt, from the nature of B.C. Hydro's
busi ness, the magnitude of financial resources required and the
variety of other resources directly or indirectly commtted or
affected that virtually every person in the Province will have an

interest in the managenent of that business.

The Direction in question follows a finding that B.C. Hydro
had not conplied with the Guidelines "... which require an explicit
deci si on- maki ng process which includes public involvenent."” B.C
Hydro had in place a public consultation program but this was
considered inadequate as being "after the fact” rather than
participatory in the planning process. The nenbership of the
Conmttee was determned by the Comm ssion, apparently on the
principle that the planning process is enhanced by the
participation of interest groups. This appears fromthe foll ow ng
observation in the Decision:

Determination of the appropriate trade-offs between

resources requires that the val ues the public attaches to

t hese costs and benefits nust be determ ned and factored
into the decision in an explicit and transparent way.
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The Comm ssion has made it clear that such values are
best determined through the direct participation of
representative interest groups.
Excl usive reliance on the B.C. Hydro staff, nmanagers and
Board of Directors for resource selection is also
unacceptable for another reason. A closed, in-house
process has the appearance of, and real potential for,
bias in decision making that favors the interests of the
bureaucracy within the Utility.
The Conmittee as constituted following the Order and Decision
consi sted of two representatives of B.C. Hydro and 11 representing
a variety of interests. Each of the 11 spoke for his or her group.
Some were regional, others represented classes of custoners. One

or two represented people who wi shed to do business with B.C

Hydr o.

Seven Directions state in detail what B.C. Hydro is to provide
the Conmttee. One includes the follow ng:

Finally, the Comm ssion directs B.C. Hydro to institute
with the IRP consultative committee a nulti-attribute
trade-off analysis for the purposes of portfolio
devel opment and sel ecti on.

This process is defined in the Comm ssion's gl ossary of ternmns:
Mul ti-Attribute Analysis - A nethod which allows for
conparison of options in terns of all attributes which
are of relevance to the decision maker(s). In IRP

commpbn attributes are financial cost, environmental
i npact, social inpact and ri sk.

This requires B.C. Hydro to appraise future projects which it

may never i npl enent because of, for instance, financial constraints
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i nposed by the Mnister of Finance or by virtue of a special

direction under s.3.1 of the UtilitiesAct.

There is evidence supporting the follow ng assertion in the
appel lant's factum

The bulk of the IRP Directives can be characterized as

requiring BCHto put BCH s resource planning initiatives

and anal yses to the Consultative Cormittee and be gui ded

by the views and i nformation provided by the nenbers of

the Consultative Conmttee in undertaking its resource
pl anni ng responsibilities.

It cannot be seriously questioned that the Conm ssion requires
conpliance with its GQuidelines: at p.66 of the reasons the
Comm ssi on concl udes a direction denying recovery of a portion of
B.C. Hydro's Resource Planning Unit expenditures with these words:

Should the Uility continue to fail to inplement the

Commi ssion's directions respecting IRP, the Conm ssion

wi | | consider the circunstances and nmay i nvoke its powers
under Part 9 of the Act.

Part 9 of the UtilitiesAct, to which | will later refer, includes

a list of offences under the Utilities Act.

B.C. Hydro filed with the Conm ssion on 8 Novenber 1996 what
it called its integrated electricity plan which it asserted
conplied with the Directions in the Decision. The Conmm ssion has
ordered a public hearing into the integrated electricity plan in

February 1996.
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| restate the question before us. It is whether there is
statutory authority for the Conmission's inposition of the
GQuidelines to the extent required by the relevant Directions in the
Deci sion on what is essentially an internal process for which the
directors of B.C. Hydro have the ultimate responsibility, both in
respect of the process and for the selection of the product of the

process.

M. Sanderson's first point on behalf of B.C. Hydro is that
nowhere in the UtilitiesAct i s reference nmade to planning. In answer,
M. Mosely referred us to s.51(3) which requires a public utility

to file annually with the Conm ssion a statenment in a prescribed

form ™" of the extensions to its facilities that it plans to
construct". This describes a result at the conclusion of the
rel evant planning process. In the context of s.51(2) it refers to

the construction of facilities for which separate certificates of

publ i ¢ conveni ence and necessity nmay not be required.

In my view, s.51(3) has little relevance to the case at bar.
It appears B.C. Hydro routinely files the statenent referred to.
The anpbunts in question nmay be in the aggregate substantial but one
woul d expect many of the expenditures for individual conponents
woul d not be, as they would relate to the routine reinforcenent of
transformation and distribution facilities required to neet | oad

growh or to maintain the reliability and adequacy of servi ce.
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Section 28 of the Utilittes Act is also relied upon by the
respondents. In full, it provides:

CGeneral supervision of public utilities

28. (1) The conmi ssion has general supervision of all
public utilities and may make orders about equipnent,
appl i ances, safety devices, extension of works or
systens, filing of rate schedules, reporting and other
matters it considers necessary or advisable for the
safety, convenience or service of the public or for the
proper carrying out of this Act or of a contract, charter
or franchi se invol ving use of public property or rights.

(2) Subject to this Act, the comm ssion nmay nake
regul ations requiring a public utility to conduct its
operations in a way that does not unnecessarily interfere

with, or cause unnecessary damage or inconvenience to,
t he public.

Two observations can be nade of this section: the first is
that the class of matters referred to in s-s.(1) relates to the
existing service provided the public as distinct from future
servi ce. The second is that s-s.(2) also refers to present
service, that is to say, the conduct of operations in relation to
the public. Neither of these subsections refers to the utility's

pl ans for the future.

Section 29 of the Utlittes Act has sonme relevance to the
contention that the IRP process conprises in one bundle the
exerci se of individual powers granted the Commission. It directs
t he Comm ssi on to make exam nati ons and conduct i nquiries necessary

to keep itself informed about, anongst ot her things, the conduct of
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public utility business. It does not authorize the Comm ssion to

direct how that business is conduct ed.

The Commission is supplied wwth B.C. Hydro's | oad forecasts as
is apparent fromits coments in the Decision. These dictate the
response a utility nust nake to neet its statutory obligation to
provi de service as well as to nmaintain conpliance with the terns of
existing certificates of public convenience and necessity. It is
within this part of the process that the Comm ssion has decided, in
its words, to make the IRP the "... driving force behind the
establishment of a wutility action plan approved by senior

managenent . "

It appears reasonable to assune the purpose of the Guidelines
is to ook beyond a sinplistic view of utility planning as one
limted to selecting the resources needed to neet anticipated
demand and in doing so, to reject an equally sinplistic view of
regul ation as ensuring that service is provided at the | east cost
to the consuner. It has been evident for sonme years now that
envi ronnmental considerations are inportant in the fornulation of
the opinion represented by the phrase "public convenience and
necessity". To the same effect, conservation and nmanagenent of
energy use is now recognized in what is known as demand side

managenent. The wi sdomof all this does not appear to be an issue.
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The Commi ssion's order directs when and how t hese factors are

to be taken into account in the sequence of B.C. Hydro's planning

processes.

The Commission in its factum asserts the |IRP process is

designed to acconplish two objectives:

1

It provides information to the Conmssion as to the
resource selection choice being made by a utility; and

Followng a review of the IRP plan for the Conm ssion
"... it provides guidance to utility managenent in the
form of an advance indication as to the approach the
Commssion is likely to apply when it subsequently
assesses the prudency of the expenditures nade by the

utility."

It will be noted the first objective refers to choices being

made while the second refers to expenditures already made.

Thi s di chot ony between present planni ng and past expenditures

is said by the Commssion to require regulatory control at the

pl anning stage to avoid the dilemm of disallow ng substantial

incurred expenditures at the rate review stage. The exanpl es given

by the Conmi ssion in its reconsideration reasons were a nuclear

plant and a |l arge hydro el ectric dam
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Section 51 of the UtilitiesAct avoids this Hobson's choice. It
does so by requiring a certificate of public convenience and
necessity before the wutility begins construction. It is not
suggested the Comm ssion has been denonstrably ineffectual in

di scharging its responsibilities at the certification stage.

O her provisions in the Act relied upon by the Conm ssion are
as foll ows:

1. Section 49 which requires a wutility to furnish
information to the Comm ssion and answer its questions.
Thi s does not require that the utility create i nformation
for the purpose of a consultative conmmittee nor to
respond to the requests of a consultative comrittee -
bot h of which have been directed by the Conm ssion.

2. Sections 64-66 which deal wth the Commission's
jurisdiction over rates. To the extent these are
rel evant | have dealt with themin ny comment on s.51 of

t he Utilities Act.

| amof the view no section of the UtilitiesAct expressly enabl es
the Commi ssion to inpose by order its chosen form of controlling

pl anni ng at the stage selected by it.
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In this | rely upon the Iliteral neaning of each of the
sections in the Act which have appeared to ne to have any rel evant

signi ficance.

These are, however, to be construed in relation to the Uitilities
Act as a whole. | refer to what M. Justice Beetz said inUES, Loca
298v.Bibeault, [1988] 2 S.C. R 1048 at 1088 as the initial stage in a
pragmatic or functional analysis:

At this stage, the Court exam nes not only the wordi ng of

t he enact nent conferring jurisdiction on t he

adm nistrative tribunal, but the purpose of the statute

creating the tribunal, the reason for its existence, the

area of expertise of its nmenbers and the nature of the
probl em before the tribunal

The premse of such an analysis is that it focuses on
jurisdiction: didthe |legislature intend the question in issue to
be answered by the courts or by the tribunal? It is a matter of

statutory interpretation with the enphasis on purpose.

In this |ight the UtilitiesAct is a current exanple of the neans
adopted in North Arerica, firstly in the United States, to achieve
a balance in the public interest between nonopoly, where nonopoly
is accepted as necessary, and protection to the consuner provided
by conpetition. The grant of nonopoly through certification of

publ i c conveni ence and necessity was acconpani ed by the correl ative
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burden on the nonopoly of supplying service at approved rates to

all within the area from which conpetition was excl uded.

It is self-evident this process cannot be undertaken on a day
to day basis by | egislature or governnent. Hence, the creation of
public utilities conm ssions. In the United States a
constitutionally acceptable fornula was evolved to protect the
grantee of a certificate of public conveni ence and necessity from
rates so | ow they constituted piece-neal confiscation of property
wi t hout due conpensati on. The form this took was adopted in
Canada. A brief historical sketch, relevant to this province, is
found in the concurring judgnment of M. Justice Locke in British
Columbia Electric Railway Co. Ltd. v. The Public Utilities Commission, [ 1960] S.C. R 837
at 842-845. The UtilitiesAct contai ns many expressions linking it with

its legislative antecedents.

The certification process is at the heart of the regulatory

function del egated to the Comm ssion by the | egislature. | nMemorial
Gardens Association Ltd. v. Colwood Cemetery Co., [1958] S.C. R 353 M. Justice

Abbott, after referring to the Anerican origin of the phrase, said
at 357:

As this Court held in the Union Gas case, supra, the
guestion whether public convenience and necessity
requires a certain action is not one of fact. It is
predom nantly the formul ati on of an opi ni on. Facts nust,
of course, be established to justify a decision by the
Conmi ssi on but that decision is one which cannot be nade
without a substantial exercise of admnistrative
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di scretion. Indelegatingthis adm nistrative discretion
to the Comm ssion the Legislature has del egated to that
body the responsibility of deciding, in the public
interest, the need and desirability of additional
cenetery facilities, and in reaching that decision the
degree of need and of desirability is left to the
di scretion of the Conm ssion.

The other function the legislature has entrusted to the
regul atory tribunal is the supervision of the utility's use of
property dedicated to service as a result of the certification
process. Unless so certified, or exenpted from certification by
t he Commi ssi on, such property is not part of the appraised val ue of
the utility company under s.62(1) which is the basis for fixing a
rate under s. 66. In respect of such property the supervisory
powers of the Comm ssion, principally found in Part 3 of the Utilities
Act, enable it to oversee the statutory obligation in s.44 to
furni sh service inposed upon every public utility, nanely:

44. Every public utility shall maintainits property and

equi pnent in a condition to enable it to furnish, and it

shall furnish, a service to the public that the

commi ssion considers is in all respects adequate, safe,
efficient, just and reasonabl e.

It is not without sone significance that the Comm ssion found
in the Decision the follow ng:

From the evidence, the Comm ssion recognizes that B.C
Hydro i s generally mai ntaining a safe, secure and highly
reliable generation, transmssion and distribution
servi ce. Gven this high level of reliability, the
Conmi ssi on has focused on cost control as an issue at
this tinme.
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The UtilitiesAct runs to over 140 sections. The adm nistration of
the jurisdiction conferred upon the Comm ssion is anply deli neated
by express terns. There is no need to inply terns for this

pur pose.

| have al ready described the reason for the existence of the
tribunal. The expertise or skills of its nenbers vary. Experience
has denonstrated skills associated with accounting, econom cs,
finance and engineering have been frequently utilized. Unl i ke
| abour relations tribunals where past experience in the field of
| abour relations is a virtual prerequisite, past experience in the
regulatory field is not necessary. A simlar observation my be
made with respect to securities commi ssions. Both | abour rel ations
tribunals and securities conm ssions are expressly conferred with

policy making powers. None such are conferred on the Comm ssion.

In considering the nature of the problem before the tribunal
Il wll first deal wth the Utilites Acc as a |law of general
application. | will then consider whether the provisions of the

UtilitiesAct which relate only to B.C. Hydro affect my concl usions.

| earlier referred to the characterization of the issue
Counsel for the Comm ssion contended it nmerely related to the
enforcenment of the information gathering power conferred on the

Conmi ssi on.
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| am unable to agree with that characterization as in ny
opinion the IRP process is specific to the planning phase of the
utility' s responsetoits statutory obligations and its enforcenent
by order is an exercise of managenent as it relates neither to the
certification process as such nor to the supervision of the

utility's use of its property devoted to the provision of service.

It is only under s.112 of the UtilitiesAct t hat the Conm ssion is
aut hori zed t o assunme t he managenent of a public utility. O herw se
t he managenent of a public utility renmains the responsibility of
t hose who by statute or the incorporating instrunents are charged

with that responsibility.

One of the primary responsibilities and functions of the
directors of a corporation is the formulation of plans for its
future. In the case of a public utility these plans nust of
necessity extend many years into the future and be constantly
revised to neet changi ng conditions. |In the case at bar the effect
of the Commission's directions is to place a group, whose interests
are disparate, in a superior position in the sequence of pl anning
and to require the directors to justify a deviation from the
pr oduct of the |IRP process in the exercise of their

responsi bilities.
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Taken as a whol e the UtilitiesAct, viewed in the purposive sense
required, does not reflect any intention on the part of the
| egislature to confer upon the Conmission a jurisdiction so to
determ ne, punishable on default by sanctions, the nanner in which

the directors of a public utility manage its affairs.

When the Utilities Act is examined in light of the provisions
applicable to B.C. Hydro alone, this conclusion is reinforced.
have mentioned s.3.1. This authorizes the Lieutenant Governor in
Council to issue adirection to the Comm ssion specifying "factors,
criteria and guidelines" to be used or not used by the Conmm ssion
in regulating and fixing rates for B.C Hydro. There is no
conpar abl e mandatory power conferred on the Conmm ssion to issue
such directions to B.C. Hydro. From ny exam nation of theUtilitiesAct
this is the only reference to guidelines. A further inportant
exclusion fromthe jurisdiction of the Commission is its approval
of the issue of securities under s.57. Moreover, under s.59 B.C.
Hydro may dispose of its property wthout obtaining the

Comm ssion' s approval .

| have nentioned sanctions and the Comm ssion's threat to
resort to Part 9 of the Utilities Act. Part 9 lists as an offence on
the part of individual officers, directors and managers of utility

inthe failure to conply with a Comm ssi on order
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Tested in terns of general principles I am of the view the
observations of the Ontario Court of Appeal in AindeyFinancial Corporation
et al v. Ontario SecuritiesCommissionetal (1994), 21 O R (3d) 104, (Ont.C A)
are relevant. In that case the Ontario Securities Conm ssion
("OSC') issued a draft policy statenent, subsequently adopted with
mnor nodifications after the action in question had been

commenced.

This policy statenment purported to be a guide to those engaged
in the marketing and selling of penny stocks as to business
practices the OSC regarded as appropriate. As was set out in
greater detail in Pezmyv.British Columbia (Superintendent of Brokers), [1994] 2
S.C.R 557, mmjor securities comm ssions such as the OSC have a
policy role in the regulation of capital markets in the public
interest as well as an adjudicative function in applying sanctions
in specific cases. The follow ng headnote fromAindey i s, | think,
rel evant to the point before us.

The validity of the policy statenent turned on its
proper characterization. If the statenment was a non-
bi ndi ng statenent or guideline intended to inform and
gui de those subject to regulation, the statenent was
valid and within the authority of the OSC, guidelines of
this nature do not require specific statutory authority
and such guidelines are not invalid nerely because they
regulate in the sense that they affect the conduct of
those at whom they are directed. If, however, the
stat ement inposed mandatory requirenments enforceabl e by
sancti on, then the statenent required statutory
authority; a regulator cannot issue de facto [|aws
di sgui sed as gui del i nes.
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The i ssue of non-nmandatory gui delines is not a question before
us. Here, | repeat, the Conm ssion has explicitly purported to
enforce the application of its directions with the threat of

sancti ons.

In ny view, the appellant is entitled to a declaration that
the Directions in the reasons for Decision for Order G 89-94 i ssued
24 Novenber 1994 which ordered the application of the Integrated
Resource Plan to British Colunbia Hydro and Power Authority are
beyond the statutory powers of the Comm ssion and are accordingly

unenf or ceabl e.

| would make no order as to costs.

"The Honourable M. Justice Col die"

| AGREE: "The Honour abl e Madam Justice Prowse"

| AGREE: "The Honour abl e Madam Justi ce Newbury"

Pursuant to s. 121 of the UtilitiesCommissionAct, the foregoing wll

be certified as the opinion of the Court to the Conmm ssion.
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Chapter 3 — Administrative Agencies And Government Policy
3.2 — AGENCY INFLUENCE

3.2(d) Formal Policy Guidelines

3.2(d) Formal Policy Guidelines

In my view, every federal and provincial agency has the authority to issue policy guidelines,
although few agencies do so. Where administrative agencies issue guidelines, they should do so
publicly in clear, understandable terms.

Sometimes, the power to issue guidelines is not clearly set out in the legislation, but may be

implied. See Re Capital Cities Communication Inc. and CRTC28 where the tribunal issued a policy
statement which it subsequently followed before a case was heard. The court held that the
legislation implicitly authorized the development and publication of policy statements, provided
that the CRTC did not thereby fetter its discretion. Contrasted to that decision is that of the Ontario

Court of Appeal in Re Hopedale Dev. Ltd. and Oakville.2L In that case, the OMB was found to have
fettered its discretion by establishing a policy in advance of hearing a case and then treating that
policy as binding on it. The two decisions are quite consistent.

Guidelines or policy statements are guidelines only. They can arise out of generic or policy
hearings where an agency may invite, upon published notice, submissions from interested
parties. The guidelines can be adopted without a hearing, but are better accepted if they follow a
well publicized and attended hearing such as in the Capital Cities case outlined above. The policy
statements are not binding on the agency and therefore do not fetter its discretion. The
statements can be departed from at will, but can be accepted or adopted in a decision as long as

the evidence in the case is heard and weighed first.28

Unquestionably, an agency declares policy with every decision it makes. It is, however, not bound
by its own earlier decisions. Nevertheless, every agency should seek to create a stable, predictable
and uniform policy.

It is important that agencies have policies, even though they may not be of a formal type. It is also
important that policies, which guide the agency in general terms, be made known to those
affected.

A major difference between an administrative agency and a court is that the court cannot make a
policy pronouncement in advance. Yet stare decisis is itself a pronouncement. If one searches the
law, one can ascertain the general policy of the court, given the facts. In a general way,
particularly with far-reaching and experienced agencies, the same general concept is useful to the
public.

Administrative agencies can demonstrate the direction in which they are moving in a number of
ways:

(1) by issuing general published statements of policy;

(2) by holding generic hearings and issuing reports which can be of significant guidance in
the future;

(3) by issuing decisions on a given set of facts;



(4) by issuing published guidelines on how a matter is processed before the agency; and

(5) by issuing statements of practice and procedure which are followed by the agency (or
where required, are approved by an order-in-council).

It is not realistic to suggest that agencies do not consider, in advance, their own attitude towards a
theoretical fact situation. There is no meaningful reason why, before facts arise, an agency should
not create policy guidelines to give some indication of how it may interpret its mandate and how
it will deal generally with matters in the future. At the same time, agencies must bear in mind
that they must not fetter their judgment. This is not an impossible task by any means, in practice,
except to those unwilling to peer around a corner before reaching it.

There are many ways in which a board can make known its policies, other than through policy
statements and past decisions. There are newsletters, conferences, speeches, presentations at
universities, public forums, articules published in journals, the continual interchange and
dialogue with the media, the affected regulated industry and many more.

Agency guidelines are discussed in more detail later in this work in chapter 6 "Binding and Non-
Binding Agency Instruments — Orders, Rules and Guidelines".

FOOTNOTES

26 Re Capital Cities Communications Inc. and CRTC, 1977 CarswellNat 553, [1978] 2 S.C.R. 141, 36 C.P.R. (2d)
1,81 D.L.R. (3d) 609, 18 N.R. 181.

27 Re Hopedale Dev. Ltd. and Oakville, 1964 CarswellOnt 175, [1965] 1 O.R. 259, 47 D.L..R. (2d) 482 (C.A.).

28 See, in illustration Wolverine Forest Products Ltd. v. Ontario (Workers' Compensation Appeals

Tribunal),1993 CarswellOnt 1900, 64 O.A.C. 228 (Ont. Div. Ct.). In that case the Ontario Divisional Court
stated that the application of a standard policy developed by the Ontario Worker's Compensation Board
did not elevate that policy to the level of subordinate legislation. "It is essential for the Board to have such
a policy in order to dispose of the large volume of cases that it deals with each year in a consistent
manner." It is open to a person in an individual case to show that the policy is inappropriate.
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Practice and Procedure Before Administrative Tribunals
Chapter 6 — Binding and Non-Binding Agency Instruments — Orders, Rules and
Guidelines
6.5A — VARIOUS FORMS OF POLICY-MAKING
Purpose iv: To Assist in Consistency in Decision-Making by the Agency

Purpose iv: To Assist in Consistency in Decision-Making by the Agency
By consistency in decision-making I refer to similar circumstances rendering similar results.

Consistency is important in agency decision-making. It permits the rational development and
arrangement of public affairs. Where economic or other planning decisions must be made on the
basis of past action or likely expectations, inconsistent decisions by decision-makers can cause
financial and other hardships. And inconsistency in action increases uncertainty and costs to
participants as it becomes difficult for consultants and advisors to give advice as to rights and
action to be taken.

There is also a psychological importance to consistency in decision-making. It appears to be a
basic aspect of human nature that we all expect to be treated the same in similar circumstances.
Where this does not happen (and the result is perceived as being less advantageous to the
individual) there is a feeling of resentment, a feeling that the decision-maker is acting without
good reason (arbitrarily) and a general refusal to accept the decision which can lead to social

disorder or malcontent.40

Furthermore, in creating a legislative scheme, absent some very unusual and express direction to
the contrary, Parliament does not generally intend that scheme to be administered arbitrarily.
Striving for consistency in decision-making assists in the avoidance of arbitrary decision-making.

Inconsistent decisions can also result in inefficiencies in the system by leading to increases in
applications brought as applicants hope to secure alternative approaches which best serve their
personal interests — perhaps even in hopeless cases, on the basis of "who knows — maybe I'll
strike it lucky!"

Inconsistent action leads to appeals, judicial reviews with resulting costs to parties and agency in
costs, re-hearings, etc. AL

Inconsistent action creates insecurity and lack of confidence in agency decision-making. If agency
members regularly adopt different approaches in similar situations it calls into question the
validity of earlier decision-making and shakes the confidence of the public in the agency.

Inconsistency in decision-making can also increase the length of proceedings as participants
argue over alternative approaches taken in past.

Inconsistency can cause stress and disunity between decision-makers and a perception of a
struggle between alternative views for dominance.

Inconsistency can sometimes mask sloppy thinking and a failure to force the mind to fully address
an issue.

Yet many agencies operate under circumstances that work against consistency. They must operate
under statutes that must be interpreted and which often are not clear or may even contain
inconsistencies resulting from revision and drafting additions over the years. In addition, as



discussed earlier, agencies must decide each application on the basis of the specific circumstances
of each case. Agencies are not bound by internal precedent and cannot bind themselves to follow

their earlier decisions. Subject to legislative or judicial direction, each decision-maker is required

to interpret the law, and exercise discretion according to his or her conscience in each case.22

This is not a fluke or an unintended consequence. Parliament could make rules if it thought it
appropriate, or it could authorize the making of rules by some other entity.

The fact that most decision-making by agencies is done through individual members or panels of
members rather than the agency as a whole also increases the chances of inconsistent decision-
making. This difficulty is compounded by the fact that some agencies are composed of large
numbers of individuals spread over a wide geographic area making communication between
them difficult. Consistency may also be a problem for agencies which are composed of ad hoc
decision-makers or part-time decision-makers who do not interact and again are unable to
communicate easily or often. Agencies with large number of new short-term decision-makers can
develop consistency problems as the unfamiliarity of the members with either the legislation, the
realities of the area in which the agency works, and the policies of the agency leads to different
decisions being made.

Consistency problems can also arise where there are complex areas of law, in areas where
individual members lack expertise, or in areas in which there is no easily demonstrable correct
answer and one is often trying to develop the more subjective "best" answer.

Legislative schemes often involve the application of a great deal of discretionary decision-making
by agencies where the agency has a choice to determine what may be appropriate in specific
circumstances, often in areas of opinion where there is no clear absolute answer

Guidelines can assist in consistent decision-making by providing an easily accessible source of
thinking and advice to agency decision-makers wherever located that keeps them advised of the

agency thinking respecting policy or legal interpretation. Such guidelines can provide the

decision-makers with starting points in their thinking respecting individual cases.22

The value of guidelines respecting consistency is that they expose decision-makers to well-
considered views of general application which can serve as starting points in the decision-maker's
deliberations. But they should not be end points as well. They cannot be treated as rules — unless

there is valid legislative direction to do so.2% Decision-makers cannot fetter their discretion or
judgment by blinding and automatically following guidelines to the exclusion of their own
deliberations or consideration of the particular circumstances of the specific case before them.

Thus great care must be taken by an agency in the drafting and use of guidelines to avoid the
impression that those guidelines are used as more than mere instruments of assistance but as
laws or the means to avoid the agency exercising its discretion or judgment on a case-by-case
basis. The agency should not write its guidelines in a way that gives the impression that they
should be departed from only in unusual circumstances, or otherwise adopt internal processes

that increase the difficulties for an agency member to depart from a guideline, or otherwise

operate to discourage such departures.42

At the same time a party cannot sit in the bush, refuse to provide the agency with any
countervailing arguments or evidence respecting the applicability of the guideline and then later

complain if the agency decides to apply the guideline.46

I will return to the use of policy guidelines later in this chapter. The concept of the fettering of
discretion is also discussed extensively in chapter 5B "Discretion” under the heading: "5B.5(c)
Discretion Must Be Exercised on the Merits of Each Case".

I like guidelines. As outlined in this chapter they are of real value to the operation of agencies. I
very much doubt that I could have performed my work as well on my first administrative agency
without the significant effort made by the individuals who conceived the various policy and



procedural positions set out in that agency's guidelines. Having said that, it is equally important
that decision-makers not adopt an undue reliance on the use of guidelines. It is important that
decision-makers not lose their edge. One of the dangers of experience, and the over-reliance on
guidelines, is the temptation to rely on system and to lose the ability to know when something is
different and requires a response that is out of the ordinary. This is a real concern in
administrative decision-making where the inability to recognize the unusual case and properly
react thereto can cost real money or inflict significant harm. Agencies focus significant resources
on the concern for the "rogue decision-maker" — an individual who acts outside of agency policy.
But, as many modern media reports and official inquiries are revealing a significant problem —
agencies which fail their public mandate because they are unable to see beyond their standard
response — Guideline and policy development is an important tool to assist agencies make better
decisions and avoid arbitrariness. However, it is impossible to capture every situation in a policy;
and the principle that one always remains willing to deviate from policy should be more than
mere lip service. One must always remain vigilant and able to detect when something is not the
norm — notwithstanding its outward appearance. This requires a continuing sensitivity and
awareness to the particulars of the specific.

FOOTNOTES

40 1 sca Packaging Ltd. v. Boyle (Northern Ireland) [2009] ICR 1056, [2009] UKHL 37, [2009] IRLR 746

(U.K.H.L.) Lord Hope of Craighead made the following comments respecting the interpretation of a term
in a U.K. statute dealing with discrimination relating to disabilities:

The definition of "disability" lies at the heart of the Disability Discrimination Act 1995. So a proper
understanding of what it means is essential if all those who are disabled, as that term is defined in
the Act, are to be brought within its protection. Parliament went to considerable lengths to define
this expression. First, there is the general test laid down in section 1(1), which provides:

Subject to the provisions of Schedule 1, a person has a disability for the purposes of this Act if
he has a physical or mental impairment which has a substantial and long-term adverse effect
on his ability to carry out normal day-to-day activities.

Then there are provisions in Schedule 1 which examine the issue in much more detail. In each
paragraph there is a power to make regulations in the light of how the paragraph to which it relates
is working out in practice. And there are the provisions that the Schedule itself sets out. Not only is it
important that these detailed provisions should be understood and applied in the right way. It is
important that they should be interpreted uniformly throughout the United Kingdom.

4l he irony in this is that inconsistency in itself is not grounds for judicial review (Domtar Inc. v. Québec
(Comme d'appel en matiére de lesions professionnelles) 1993 CarswellQue 145, [1993] 2 S.C.R. 756).

42 Ontario (Minister of Municipal Affairs & Housing) v. Transcanada Pipelines Ltd. (2000), 2000
CarswellOnt 1072, 186 D.L.R. (4th) 403 (Ont. C.A.) ("A tribunal is not bound to follow its own decisions on
similar issues although it may consider an earlier decision persuasive and find that it is of assistance in

deciding the issue before it."); Canada (Minister of Employment & Immigration) v. Jawhari (1992), 59 F.T.R.
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22 (Fed. T.D.) (not open to Immigration and Refugee Board to determine application solely on basis of an
earlier Board decision, the matter had to be determined on its own merits.).

43 1 El-Hennawy v. Law Society of Upper Canada, 2014 CarswellOnt 953, 2014 ONSC 375 (Ont. Div. Ct.) the
Divisional Court has held that Convocation of the Law Society of Upper Canada had the authority to make
non-binding guidelines to structure the exercise of its discretion in making indemnification grants. The
Court noted that the guidelines were a way of structuring the exercise of the Society's discretion and
providing some consistency.

44 Kripps v. Canada (Attorney General) (2002), 2002 CarswellNat 1107, 219 F.T.R. 146 (Fed. T.D.).

45 I illustration see Ha v. Canada (Minister of Citizenship & Immigration), 2004 CarswellNat 247, 2004 FCA
49,11 Admin. L.R. (4th) 306, 236 D.L.R. (4th) 485 (Fed. C.A.). See also Tremblay v. Québec (Commission des
Affaires socials), 1992 CarswellQue 108, [1992] 1 S.C.R. 952, 90 D.L.R. (4th) 609 (S.C.C.) where systemic
pressure on board members to consult other members of the agency in full board meetings before
departing from previous agency decisions was found to be improper.

See also the trial and appeal level decisions in Thamotharem v. Canada (Minister of Citizenship &
Immigration), 2006 CarswellNat 6, 2006 FC 16 (Fed. T.D.); reversed 2007 CarswellNat 1391, 2007 FCA 198,
60 Admin. L.R. (4th) 247 (Fed. C.A.), leave to appeal to S.C.C. refused 383 N.R. 400 (note), 2007 CarswellNat
4334, 2007 CarswellNat 4335, [2007] S.C.C.A. No. 394 (S.C.C. Dec 13, 2007). In that case the Immigration
and Refugee Board had issued a guideline which provided that a hearing would start with the agency's
questioning of a claimant (rather than the claimant's counsel leading off the hearing). The guideline used
mandatory language ("the standard practice will be") and provided that the member might deviate in
"exceptional circumstances". The trial level proceeding found that among other things there was also
evidence that the agency managers were required to monitor the compliance with the guidelines of
individual members; that members not complying were personally asked by the Vice-Chair to explain
their deviation; and the application of the guidelines in appropriate circumstances was a factor in a
member's performance appraisal. The trial level decision found that the guideline fettered the discretion
of the members.

On appeal, the Federal Court of Appeal reversed the trail decision on this issue. In doing so it also took a
somewhat different view of the facts. The account to the Vice-Chair allegedly required of non-compliant
members and the performance review aspects of the trial decision were not mentioned. Instead the Court
of Appeal appears to have focused on the language of the guideline, monitoring by the agency for
compliance, and an expectation that deviations from the guidelines would be explained in reasons. (The
Court of Appeal also dismissed the fact that some members might in fact feel that they were bound —
holding that if that was so their individual decisions could be challenged for fettering.)

In minority reasons concurring in the result, Justice Sharlow appears to have felt that the guideline was
just written incorrectly and that, properly understood, each member continued to have the unfettered
discretion to adopt any order of procedure required by the circumstances of each claim.

Justice Evans writing for the majority held that neither the monitoring nor the expectation that deviations
should be explained in reasons amounted to fettering.
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86. Evidence that the Immigration and Refugee Board "monitors" members' deviations from the
standard order of questioning does not, in my opinion, create the kind of coercive environment
which would make Guideline 7 an improper fetter on members' exercise of their decision-making
powers. On a voluntary basis, members complete, infrequently and inconsistently, a hearing
information sheet asking them, among other things, to explain when and why they had not followed
"standard practice" on the order of questioning. There was no evidence that any member had been
threatened with a sanction for non-compliance. Given the Board's legitimate interest in promoting
consistency, I do not find it at all sinister that the Board does not attempt to monitor the frequency of
members' compliance with the "standard practice".

87. Nor is it an infringement of members' independence that they are expected to explain in their
reasons why a case is exceptional and warrants a departure from the standard order of questioning.
Such an expectation serves the interests of coherence and consistency in the Board's decision-
making in at least two ways. First, it helps to ensure that members do not arbitrarily ignore
Guideline 7. Second, it is a way of developing criteria for determining if circumstances are
"exceptional" for the purpose of paragraph 23 and of providing guidance to other members, and to
the Bar, on the exercise of discretion to depart from the standard order of questioning in future
cases.

With respect to the language of the guidelines, the majority reasons agreed that it appeared to be
mandatory. However, in holding that this mandatory language did not amount to a fettering the majority
reasons appear to hold that binding procedural discretion was acceptable provided that the member had
a "meaningful degree" of discretion to depart therefrom. This aspect of the decision is discussed in more
detail in footnote 66.

46 y14 Rail Canada Inc. v. Canadian Transportation Agency, 2007 CarswellNat 608, 2007 SCC 15, J.E. 2007-
670 (S.C.C.). In this case the Supreme Court of Canada held that the National Transportation Agency did
not err in reaching a decision against VIA Rail by taking into account standards set out in its 1998 Rail
Code. The Rail Code was the result of a "voluntary, consensus-building process involving extensive
consultation with the transportation industry, the community of persons with disabilities and other
government." Developed in consultation with an expert human rights agency, the Rail Code standards
represent objectives that rail carriers, including VIA, publicly accepted. Its purpose was to function as
self-imposed regulation, establishing minimum standards all rail carriers agreed to meet. The Code itself
gave notice that: "It is expected that this [passenger rail car accessibility] Part of the Code of Practice will
be followed by VIA Rail Canada Inc." VIA Rail, itself, had agreed to the Code.

147 It was, accordingly, a proper factor in the Agency's analysis, especially since the anticipation of
compliance is reflected in the language of the Rail Code itself, which provides, in s. 1.1.1: "It is
expected that this [passenger rail car accessibility] Part of the Code of Practice will be followed by
VIA Rail Canada Inc." The fact that the Rail Code was voluntarily agreed to and not government-
imposed reinforces, rather than detracts from its relevance as a factor for assessing VIA's "undue
hardship" arguments. VIA knew it had agreed to, and was expected to comply with, the Rail Code.

2019 Thomson Reuters Limited
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