APPENDIX 4

VANCOUVER ISLAND - CALL FOR TENDERS

VIGP CONFIDENTIALITY AND RESTRICTED USE AGREEMENT
Instructions:

· Insert bidder’s (Recipient) name, jurisdiction of incorporation/formation and address on page 1.

· Insert bidder’s name and name and title to authorized signatory on page 4.

· Have 2 copies signed by the authorized signatory on page 4. 

THIS AGREEMENT dated as of the 31st day of October, 2003.

BETWEEN:


BRITISH COLUMBIA HYDRO AND POWER AUTHORITY, a corporation continued under the authority of the Hydro and Power Authority Act, R.S.B.C. 1996, c. 212, as amended;



(“BC Hydro”)

AND:

     :



(the “Recipient”)

WHEREAS:

A.
BC Hydro has issued a Call for Tenders (the “CFT”) dated 31 October 2003 in which interested bidders have been asked to submit binding tenders for the supply of New, Dependable Capacity and associated energy on Vancouver Island.

B.
As part of the CFT process, bidders may make the VIGP Election.

C.
The Recipient has indicated an interest in submitting a Tender in connection with the CFT process and has made the VIGP Election.

D.
In order to permit the Recipient to properly evaluate VIGP, BC Hydro will provide the Recipient with access to certain information, data and material which is of a proprietary or confidential nature.

E.
In consideration of BC Hydro providing such access to the Recipient, the Recipient has agreed to execute and deliver this Agreement pursuant to which it agrees to hold all such information, data and material in strict confidence and not to disclose such information except as specifically permitted hereunder. 

NOW THEREFORE THIS AGREEMENT WITNESSES that in consideration of the mutual covenants, agreements and undertakings herein contained, other good and valuable consideration (the receipt and sufficiency of which is hereby acknowledged by each party), the parties agree as follows:

1.
Definitions.  Definitions in the CFT apply to this Agreement.  Certain terms used in this Agreement are defined in Schedule A to this Agreement, which is deemed to be in integral part of this Agreement.

2.
Provision of Confidential Information.  BC Hydro shall provide to the Recipient access to certain Confidential Information that is, in the opinion of BC Hydro, reasonably required by the Recipient to properly assess VIGP.

3.
Ownership and Rights.  The Recipient agrees that the Confidential Information and all of the rights therein or related thereto are, and shall at all times remain, the property of BC Hydro. Except as expressly set out in this Agreement, no interest, license or any right respecting the Confidential Information is granted to the Recipient under this Agreement by implication or otherwise.

4.
Confidentiality Obligations.  Subject to paragraphs 6 and 7.4, the Recipient shall keep the Confidential Information strictly confidential and shall not directly or indirectly disclose, allow access to, transmit or transfer the Confidential Information to any person without BC Hydro’s prior written consent.

5.
Precautions and Care.  In furtherance of the absolute requirement of confidentiality set out in paragraph 4 above, the Recipient agrees to take all precautions necessary and appropriate to guard the confidentiality of the Confidential Information while in the Recipient’s possession.  Without limiting the generality of the foregoing, the Confidential Information shall not be copied, reproduced in any form or stored in a retrieval system or data base by the Recipient without the prior written consent of BC Hydro, except for such copies and storage as may be reasonably required by the Recipient in order to properly assess VIGP.

6.
Permitted Disclosure and Responsibility. Notwithstanding the confidentiality obligations contained herein, the Recipient may disclose the Confidential Information to those persons who:

(a)
have a need to know all or any portion of the Confidential Information for the purpose of providing assistance to the Recipient in connection with the CFT process (and only to the extent that such person or persons have a need to know); and

(b)
are specifically advised of the confidential nature of the Confidential Information and who have agreed to keep confidential the Confidential Information in accordance with rules and requirements that, in substance, are substantially similar to the terms of this Agreement.

7.
Disclosure Required by Applicable Law.

7.1
If the Recipient is required by applicable law or legal process to disclose any Confidential Information, the Recipient shall provide BC Hydro with prompt notice of such requirement in order to enable BC Hydro to seek an appropriate protective order or other remedy and/or waive compliance with the terms of this Agreement.

7.2
The Recipient shall cooperate fully with BC Hydro in seeking any protective orders or other remedies providing assurance that the Confidential Information disclosed will be given confidential treatment.

7.3
If BC Hydro does not obtain a protective order or other remedy, and such disclosure of Confidential Information is required by applicable law or legal process, the Recipient shall use reasonable commercial efforts other than seeking a protective order to ensure that only that portion of the Confidential Information required to be disclosed is disclosed and that the Confidential Information disclosed will be given confidential treatment.

7.4
If the Recipient, having complied with paragraphs 7.1, 7.2 and 7.3, is compelled to make disclosure of Confidential Information in response to a requirement of applicable law or legal process, the Recipient may make the required disclosure without liability under this Agreement, notwithstanding the absence of a protective order or waiver of compliance under this Agreement.

8.
Restricted Use.  The Recipient shall not use the Confidential Information in any manner except as required to allow the Recipient to properly assess VIGP in connection with the CFT process.

9.
Accuracy of Information.  This Agreement shall not constitute any, and BC Hydro, its affiliates, and their respective directors, officers, employees, agents, advisers. and representatives make no, representation, warranty or guarantee, express or implied, to the Recipient with respect to the accuracy or completeness of the Confidential Information. None of BC Hydro, its affiliates or any of their respective directors, officers, employees, agents, advisers and representatives shall be held liable for any errors or omissions in the Confidential Information or the use or the results of the use of the Confidential Information by the Recipient or any other party.  

10.
Return or Destruction of Information.  Upon the completion or cessation of the Recipient’s involvement in the CFT process, or at any other time upon written request of BC Hydro, unless the Recipient is awarded an EPA under the CFT relative to VIGP the Recipient shall immediately return, or cause the return, to BC Hydro of all Confidential Information and all copies thereof in any form whatsoever under the power or control of the Recipient and delete the Confidential Information from all retrieval systems and data bases or destroy the same.

11.
Irreparable Harm by Disclosure.  The Recipient acknowledges that substantial economic loss and irreparable damage to BC Hydro could occur if the Recipient breaches any provision of this Agreement and that money damages may not be a sufficient remedy for such breach. Accordingly, the Recipient agrees that in addition to any other remedy to which BC Hydro may be entitled, BC Hydro shall be entitled to injunctive and preliminary relief to prevent breaches of this Agreement and shall be entitled to specific performance of the Recipient’s obligations under this Agreement.

12.
Severability.  If any provision of this Agreement is held to be invalid or unenforceable in whole or in part, such invalidity or unenforceability shall attach only to such provision or part thereof and the remaining part of such provision and all other provisions of this Agreement shall continue in full force and effect.

13.
No Waiver.  No failure or delay by BC Hydro in exercising any right, power or privilege under this Agreement or otherwise shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege under this Agreement or otherwise.

14.
Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof and cancels and supersedes any and all prior written or oral understandings and agreements between the parties with respect to the subject matter of this Agreement.

15.
Acknowledgement.  The Recipient acknowledges and agrees that nothing in this Agreement shall limit any fiduciary or other duties or obligations that the Recipient has to BC Hydro, if any.

16.
Assignment. This Agreement may not be assigned by the Recipient without the prior written consent of BC Hydro.

17.
Enurement.  This Agreement shall enure to the benefit of, and be binding upon, the respective successors and permitted assigns of the parties to this Agreement.

18.
Survival.  The obligations contained in this Agreement shall continue for 3 years from the date first written above.

19.
Counterparts. This Agreement may be executed in any number of original or facsimile counterparts, each of which shall be deemed to be an original and all of which together shall constitute one and the same instrument.

20.
Governing Law.  This Agreement shall be governed by and construed in accordance with British Columbia law. The Recipient and BC Hydro irrevocably attorn to the exclusive jurisdiction of the courts of the Province of British Columbia in respect of all matters arising under or relating to this Agreement.

IN WITNESS WHEREOF the parties have executed and delivered this Agreement as of the date first above written.

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY

By:








Authorized Signatory

CONFIRMED AND AGREED BY:

Name of Recipient:

     
Signature of Authorized 
Signatory of Recipient:











Name and Title of 
Authorized Signatory:

     
SCHEDULE A

DEFINITIONS
1.
For the purposes of this Agreement:

(a)
“affiliates” has the meaning given to it in the Securities Act (British Columbia), as amended from time to time;

(b)
“Confidential Information” means all information concerning BC Hydro and its properties, assets, business and affairs provided by BC Hydro or its advisers to the Recipient, whether oral or written or in any other form or media (to the extent that they contain such information), and all analyses, compilations or other documents prepared by the Recipient containing or based upon any such information, except for information, analyses, compilations or other documents that:

(i)
are or become publicly available, other than through a breach of this Agreement or any other confidentiality obligation owed to BC Hydro of which the Recipient was aware;

(ii)
are subsequently lawfully and in good faith obtained by the Recipient from an independent third party without breach of this Agreement and without breach of a confidentiality obligation that the third party owed to BC Hydro or any of its affiliates or representatives of which the Recipient was aware; or

(iii)
have been independently acquired or developed by the Recipient without breach of this Agreement or any other confidentiality obligation owed to BC Hydro by any person of which the Recipient was aware; and

(c)
“person” includes an individual, corporation, partnership, limited liability company, association, trust, unincorporated organization and any other entity.
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