APPENDIX 7

VANCOUVER ISLAND – CALL FOR TENDERS

PRELIMINARY FORM VIGP TRANSFER AGREEMENT

(Revised 21 April 2004)

Note to Bidders:  This document assumes that Equipment currently in storage in a bonded warehouse will be released from bond following certain anticipated changes in applicable customs duties on or before completion of the transactions contemplated by this Agreement.

THIS AGREEMENT made as of the ____ day of ___________________, 2004

BETWEEN:

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY (“BC Hydro”), and VANCOUVER ISLAND ENERGY CORPORATION (“VIEC”), each having offices at 333 Dunsmuir Street, Vancouver, British Columbia, Canada, V6B 5R3

(collectively the “Vendor”)

AND:

_______________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _________________, having an office at __________________________________________

(the “Purchaser”)

WITNESSES THAT WHEREAS:

A. BC Hydro and the Purchaser (together, the “Parties”) are concurrently entering into an Electricity Purchase Agreement made as of the date of this Agreement pursuant to the BC Hydro Call for Tenders for Capacity and Associated Energy on Vancouver Island, issued 31 October 2003, as amended (“CFT”); and

B. Pursuant to the CFT, the Purchaser made the “VIGP Election”, as therein defined, as a consequence of which the Parties are now bound to enter into this VIGP Transfer Agreement (the “Agreement”) and to carry out the transactions herein provided;

NOW THEREFORE, in consideration of the premises and for other good and valuable consideration, the receipt and sufficiency of which is acknowledged by the parties to this Agreement, the Parties agree that:

1.
DEFINITIONS AND INTERPRETATION:

1.1
Definitions:


Words and phrases defined in Appendix 1 and used herein, have the meanings given in Appendix 1.  Words and phrases defined in the CFT or the EPA and used herein have the meanings given in the CFT or the EPA, as the case may be, except as otherwise defined in Appendix 1.

1.2
Interpretation:

1.2.1
Appendices:  Attached to and forming part of this Agreement are the following appendices:

Appendix 1

Definitions

Appendix 2

List of Assets

Appendix 3

Permitted Encumbrances

Appendix 4

Closing Documents

Appendix 5

Data Room Documents

Appendix 6

Bill of Sale Absolute – Technical Documentation

Appendix 7

Form A Freehold Transfer of Lands

Appendix 8

Statement of Adjustments

Appendix 9

Bill of Sale Absolute – Equipment

Appendix 10

Storage Lease

Appendix 11

Assignment and Assumption Agreement – Steam Turbine Purchase Agreement

Appendix 12

Assignment and Assumption Agreement – Pope & Talbot Agreements

Appendix 13

Assignment and Assumption Agreement – Benefits Agreement

Appendix 14

Assignment and Assumption – Environmental Assessment Certificate

Appendix 15

Assignment and Assumption – Air Emissions Permit Application and/or Air Emissions Permit









1.2.2
Headings:  The division of this Agreement into Sections, subsections, paragraphs and Appendices and the insertion of headings are for convenience of reference only and do not affect the interpretation of this Agreement.

1.2.3
Plurality and Gender:  Words in the singular include the plural and vice versa. Words importing gender include all genders.

1.2.4
Governing Law:  This Agreement is made under, and will be interpreted in accordance with, the laws of the Province of British Columbia. Subject to Section 10, any suit, action or proceeding (a “Proceeding”) arising out of or relating to this Agreement may be brought in the courts of the Province of British Columbia at Vancouver, and those courts have non-exclusive jurisdiction in respect of any Proceeding and the Parties hereby irrevocably attorn to the jurisdiction of such courts in respect of any Proceeding.

1.2.5
Industry Terms:  Technical or industry specific phrases or words not otherwise defined in this Agreement have the well known meaning given to those terms as of the date of this Agreement in the industry or trade in which they are applied or used.

1.2.6
Statutory References:  Reference to a statute means, unless otherwise stated, the statute and regulations, if any, under that statute, in force from time to time, and any statute or regulation passed and in force which has the effect of supplementing or superseding that statute or those regulations.

1.2.7
Currency:  References to dollars or $ means Canadian dollars, unless otherwise stated.

1.2.8
Conversions:  If a value used in a calculation in this Agreement must be converted to another unit of measurement for purposes of consistency or to achieve a meaningful answer, the value will be converted to that different unit for purposes of the calculation.

1.2.9
Additional Interpretive Rules:  For the purposes of this Agreement, except as otherwise expressly stated:

(a)
“this Agreement” means this Agreement as it may from time to time be supplemented or amended and in effect, and includes the Appendices attached to this Agreement;

(b)
the words “herein”, “hereof” and “hereunder” and other words of similar import refer to this Agreement as a whole and not to any particular Section, subsection or other subdivision;

(c)
the word “including” or “includes” is not limiting whether or not non-limiting language (such as “without limitation” or “but not limited to” or words of similar import) is used with reference thereto;

(d)
any consent, approval or waiver contemplated by this Agreement must be in writing and signed by the Party against whom its enforcement is sought, and may be given or withheld in the unfettered discretion of the Party of whom it is requested, unless otherwise expressly stated; and

(e)
all rights and remedies of either Party under this Agreement are cumulative and not exclusive of any other remedies to which either Party may be lawfully entitled, and either Party shall be entitled to pursue any and all of its remedies concurrently, consecutively and alternatively.

2.
PURCHASE AND SALE OF ASSETS:

2.1
Conveyance of Assets:  The Vendor hereby sells, transfers, assigns and conveys to the Purchaser all right, title and interest of the Vendor in and to the Assets for the Purchase Price paid herewith and on the terms and conditions set out in this Agreement and in the Closing Documents.

2.2
Delivery, Risk and Title:  The Parties acknowledge that the Assets are herewith delivered to the Purchaser, and that risk of all loss and damage to the Assets, and title to the Assets passes from the Vendor to the Purchaser immediately upon full execution and delivery of this Agreement and the Closing Documents.

3.
PURCHASE PRICE AND PAYMENT:
3.1
Purchase Price:  The Purchase Price is $50,000,000 (adjusted in accordance with the Statement of Adjustments), allocated as to $1,500,000 (adjusted in accordance with the Statement of Adjustments) to Land, and as to the balance, being $48,500,000 to all other Assets in the aggregate.

3.2
Payment:  The Vendor acknowledges receipt herewith of the Purchase Price.

3.3
Taxes :  The Purchaser shall pay, in addition to the Purchase Price, all Taxes that the Vendor is liable to collect and remit, or for which it is, or may become, liable, in connection with the purchase and sale of the Assets under this Agreement, save and except only that the Vendor shall pay all unpaid Canadian customs duties, if any, payable in respect of the entry of the Equipment into Canada.  The Purchaser shall make all filings relative to such Taxes, and pay all such Taxes as required under applicable law.

4.
CONCURRENT DELIVERY OF EPA AND CLOSING DOCUMENTS:

The Parties acknowledge and agree that the EPA and the Closing Documents are delivered concurrently herewith.

5.
PURCHASER’S ACKNOWLEDGEMENTS:

5.1
“As is, where is”:  The Purchaser acknowledges and agrees that each of the Assets is sold, transferred, assigned, conveyed and delivered to the Purchaser “as is, where is”, and that there are no representations, warranties or conditions given or assumed by BC Hydro, VIEC or the Vendor in respect of the Assets or any of them, or in relation to this Agreement, or the Closing Documents, whether express or implied in fact, by law or statute, custom or course of dealing, all which are hereby expressly waived, save and except only as expressly set out in this Agreement or the Closing Documents.

5.2
EPA Obligations Not Affected:  Without limiting the Purchaser’s rights under this Agreement in respect of a breach of any express representation or warranty, or in respect of any indemnity, in its favour, the Purchaser acknowledges that it accepts, relies upon and uses the Assets at its own risk, and that its obligations under the EPA will not be limited, conditioned or in any way affected as a result of the acceptance, reliance upon or use by the Purchaser of the Assets in whole or in part, whether or not there is any error, omission, deficiency or defect in the Assets or any of them.  Without limiting the foregoing, the Purchaser acknowledges that as between the Purchaser and the Vendor, the Purchaser is solely responsible for the design, construction, operation and maintenance of the Seller’s Plant in accordance with the terms and conditions of the EPA.

5.3
Due Diligence:  The Purchaser acknowledges that it has had access to and reviewed or inspected to its satisfaction the Assigned Contracts, the Assigned Permits, the Data Room Documents, the Land and the Equipment, and that it has conducted such further or other due diligence review and investigation as it considers necessary to enable it to make an informed decision to submit a Tender, and to enter into and carry out its obligations under or in relation to the EPA, this Agreement and the Closing Documents, including such review and investigation as it considers necessary to obtain such “Permits”, as defined in the EPA, as are required in addition to the Assigned Permits, if any, to design, construct and operate the Seller’s Plant in accordance with the terms of the EPA.

6.
CONCERNING ASSIGNED CONTRACTS AND PERMITS:

6.1
Vendor’s Representations and Warranties:  The Vendor represents and warrants to the Purchaser that:

(a)
the Vendor has obtained all consents from, and has given all notices to, third parties which are party to each of the Assigned Contracts required in connection with the assignment thereof to the Purchaser, copies of which are delivered herewith to the Purchaser with the Closing Documents;

(b)
subject to Section 6.2, the Vendor has obtained all consents from, and has given all notices to, governmental agencies and authorities required in connection with the assignment of the Assigned Permits to the Purchaser, copies of which are delivered herewith to the Purchaser with the Closing Documents;

(c)
the Vendor has delivered herewith true and complete copies of each Assigned Contract and each Assigned Permit, inclusive of all amendments;

(d)
none of the Assigned Contracts or the Assigned Permits have been amended, except as disclosed to the Purchaser by way of deliveries under subparagraph (c);

(e)
the Assigned Contracts and the Assigned Permits are in force, none of the Assigned Contracts or the Assigned Permits have been terminated or cancelled, and the Vendor has not received any notice of termination or cancellation under or in respect of any of the Assigned Contracts or Assigned Permits; and

(f)
the Vendor is not in material breach of, or default under, any of the Assigned Contracts or the Assigned Permits, and has made all payments accruing due thereunder on or before the date hereof.

6.2
Post-Closing Permit Assignment Consents:  The Vendor represents and warrants that the Assigned Permits have been applied for by, and/or issued to, VIEC.  If an assignment by VIEC to the Purchaser of any Assigned Permits requires the consent of a governmental agency or authority, and such consent has not been obtained and delivered herewith to the Purchaser, then the Vendors shall use commercially reasonable efforts to obtain such consent and deliver the same to the Purchaser as soon as practicable after the date hereof.  If any such consent is not obtained and delivered within 30 days after the date hereof, then, unless otherwise agreed between the Parties, BC Hydro shall transfer and assign absolutely to the Purchaser all the issued and outstanding shares in the capital of VIEC, and shall deliver to the Purchaser share certificates duly endorsed for transfer and such further and other documents and instruments as are necessary to vest in the Purchaser ownership of such shares, together with resignations of all directors and officers of VIEC, corporate records of VIEC, and a certificate of BC Hydro stating that VIEC has no assets or liabilities other than the Assigned Permits.

6.3
Acknowledgements Concerning Certain Permits:  The Parties acknowledge that the Environmental Assessment Certificate has been issued.  The Parties further acknowledge that VIEC has filed the Air Emissions Permit Application.  If on the date hereof, the Air Emissions Permit has not been issued, then VIEC shall assign to the Purchaser all its right, title and interest in and to the Air Emissions Permit Application in lieu of an Air Emissions Permit, and notwithstanding anything to the contrary in this Agreement, such assignment shall complete and discharge the Vendor’s obligation to assign the Air Emissions Permit to the Purchaser, which shall thereafter assume full responsibility for obtaining such permit.  The Parties further acknowledge that Pope and Talbot Ltd., with the assistance and cooperation of the Vendor, has made application for certain variations and consents relative to a Water License held by it and an Effluent Permit held by it, all as contemplated by Section 26.2 of the Water and Effluent Services Agreement, and if or to the extent that any such variations or consents have not been obtained on or before the date hereof, then as between the Purchaser and the Vendor, the Purchaser shall thereafter assume full responsibility for obtaining such variations or consents.

6.4
Acknowledgements Concerning Environmental Assessment Certificate:  Notwithstanding any assignment of the Environmental Assessment Certificate or transfer of the shares of VIEC to the Purchaser, the Vendor shall be responsible for, and shall comply with, the requirement in Section D of Schedule B to the Environmental Assessment Certificate for BC Hydro to offset 50% of the increase in GHG emissions from VIGP through year 2010 through new energy efficiency and renewable energy efforts (the “Offset Commitment”).  The Purchaser shall be responsible for preparing a greenhouse gas mitigation plan (the “GHG Plan”) in accordance with Section 5(6) of the Environmental Assessment Certificate.  The Vendor shall provide to the Purchaser such information as the Purchaser may reasonably require for the GHG Plan and for the progress reports required pursuant to Section 5(8) of the Environmental Assessment Certificate with respect to the actions the Vendor proposes to take, and has taken, to fulfil the Offset Commitment.  The Purchaser shall not seek to amend the Offset Commitment in any manner whatsoever except on the written direction of the Vendor.

6.5
Acknowledgements Concerning Benefits Agreement:  The Parties acknowledge that the Benefits Agreement contains covenants, agreements, representations, warranties and indemnities that relate to the Project, as defined in the Benefits Agreement, elements of which may extend beyond the scope of the Seller’s Plant as defined in the EPA.  At the request of the Vendor, the Purchaser shall enforce the Benefits Agreement in order to preserve those extended benefits.

7.
CONCERNING THE LAND:

7.1
Environmental Matters:

7.1.1
For purposes of this Section 7.1, the following terms have the meanings described below:

(a)
“Contamination” means the Release into the environment, of any pollutant, contaminant, waste, toxic or hazardous substance, deleterious substance, dangerous good or hazardous or special waste as defined in, or regulated by, applicable Environmental Laws.

(b)
“Environmental Laws” means all:

(i)
statutes, laws, regulations, ordinances, bylaws, rules, codes, standards, guidelines, protocols and other lawful requirements of any governmental authority;

(ii)
principles of common law or equity; and

(iii)
applicable judicial and administrative decisions, orders and decrees,

which relate to the environment or regulate the storage, manufacture, processing, labeling, disposal, treatment, generation, use, transport or remediation of any material which can, if Released, cause Contamination.

(c)
“Release” means any release, spill, leak, pumping, pouring, emission, emptying, discharge, injection, escape, leaching, migration, disposal or dumping, whether or not intentional on the part of any person, and whether or not the result of an identifiable action or inaction of any person.

7.1.2
The Vendor shall be liable for and shall indemnify and hold harmless the Purchaser from and against all claims made against the Purchaser as a result of Contamination on the Land, provided that such indemnification shall only extend to Contamination, which occurred during the time that the Vendor owned the Land.

7.1.3
The Purchaser shall be liable for and shall indemnify and hold harmless the Vendor from and against all claims made against the Vendor as a result of Contamination on the Land, provided that such indemnification shall only extend to Contamination which occurs after the time at which title to the Land is transferred from the Vendor to the Purchaser pursuant to Section 2.2 hereof.

7.2
Waiver of Site Profile:  The Purchaser waives the requirement, if any, for the Vendor to provide a site profile for the Land under the Waste Management Act or any other replacement legislation.

7.3
Post-Closing Discharge:  The Parties acknowledge that the Land is subject to Statutory Right of Way EH70636 in favour of Weyerhaeuser Company Limited, (the “Weyerhaeuser Permitted Encumbrance”).  If the condition subsequent set out in Section 3.1 of the EPA is satisfied or has been waived within the period therein stipulated or if the right of the Parties to terminate the EPA pursuant to Section 3.1 of the EPA has not been exercised within the time therein stipulated, then within 30 days after the earlier of (i) the date of satisfaction or waiver of the condition subsequent set out in Section 3.1 of the EPA or (ii) the expiry of the right to terminate the EPA under Section 3.1 thereof, the Vendor shall discharge the Weyerhaeuser Permitted Encumbrance.

8.
GENERAL REPRESENTATIONS AND WARRANTIES:

8.1
Vendor’s Representations and Warranties:  The Vendor represents and warrants to the Purchaser that:

(a)
each of BC Hydro and VIEC is duly incorporated, validly existing and in good standing under the laws of the British Columbia;

(b)
each of BC Hydro and VIEC has all necessary corporate power and capacity to execute and deliver this Agreement and those of the Closing Documents executed by it, and to perform its obligations hereunder and thereunder;

(c)
this Agreement and each agreement forming part of the Closing Documents to which BC Hydro or VIEC is a party, and execution and delivery thereof by BC Hydro or VIEC or both of them, as the case may be, has been duly authorized by all necessary corporate approvals and each such agreement is valid and binding upon them;

(d)
the Vendor has good and marketable title to the Assets and the Assets are hereby transferred to the Vendor free and clear of all liens, charges and encumbrances, except only the Permitted Encumbrances; and

(e)
BC Hydro is the registered and beneficial owner of the Land.

8.2
Purchaser’s Representations and Warranties:  The Purchaser represents and warrants to the Vendor that:

(a)
the Purchaser is duly incorporated, validly existing and in good standing under the laws _______________________ and registered to carry on business in the British Columbia;

(b)
the Purchaser has all necessary corporate power and capacity to execute and deliver this Agreement and those of the Closing Documents executed by it, and to perform its obligations hereunder and thereunder; and

(c)
this Agreement and each agreement forming part of the Closing Documents to which the Purchaser is a party, and execution and delivery thereof by it has been duly authorized by all necessary corporate approvals and each such agreement is valid and binding upon it.

9.
TERMINATION OF EPA IN SPECIFIED CIRCUMSTANCES:

9.1
EPA Terminated for Failure to Obtain BCUC Approval:  If the EPA is properly terminated by BC Hydro or by the Purchaser pursuant to Sections 3.1 and 3.4 thereof, and provided that the Purchaser is not in breach of Section 3.2 thereof, then on the 30th day following the date of termination, or if that day is not a Business Day, then on the next succeeding Business Day, the Purchaser shall re-convey to BC Hydro or its nominee good and marketable title to the Assets, free and clear of all encumbrances, other than the Permitted Encumbrances, and in the same condition as such Assets existed on the date hereof.  BC Hydro shall concurrently repay to the Purchaser the Purchase Price with interest at a rate per annum equal to the Prime Rate, calculated daily from the date hereof, by wire transfer or in any other manner acceptable to the Purchaser.  The Parties shall take all steps, and execute and deliver all such additional documents, including consents of third parties, as may be necessary, or in the reasonable opinion of counsel to the Vendor, advisable in order to effect a legal re-transfer of all the Assets to the Vendor.

9.2
EPA Terminated for Failure to Obtain Permits:  If the EPA is properly terminated by the Purchaser pursuant to Section 17.2(c) thereof then the Purchaser shall retain the Assets, and BC Hydro shall repay to the Purchaser the sum of $30,000,000 as a partial refund of the Purchase Price without interest by wire transfer or in any other manner acceptable to the Purchaser.  Such refund shall be made on the 30th day following the date of termination, or if that day is not a Business Day, then on the next succeeding Business Day.

10.
DISPUTE SETTLEMENT:

If any dispute arises under or in relation to this Agreement, that dispute will be referred to and finally resolved by arbitration by a single arbitrator under the domestic rules of the British Columbia International Commercial Arbitration Centre (“BCICAC”).  The arbitration will take place at Vancouver, British Columbia.  If at the time a dispute arises the BCICAC does not exist, the dispute will be finally settled by arbitration by a single arbitrator under such rules as the Parties may agree in writing, or failing agreement, by a single arbitrator appointed under the Commercial Arbitration Act (British Columbia) and such rules as that arbitrator may establish or adopt.  The arbitrator will have jurisdiction and power to make interim, partial or final awards ordering specific performance, injunction and any other equitable remedy. The Parties are entitled to seek interim measures of protection from the courts pending completion of any arbitration.  Any payments or reimbursements required by an arbitration award will be effective as of the date determined in the award, and, will bear interest at the Prime Rate plus 3%. To the fullest extent permitted by law, the Parties shall maintain in confidence the fact that an arbitration has been commenced, all documents and information exchanged during the course of the arbitration proceeding, and the arbitrators’ award, provided that each of the Parties shall be entitled to disclose such matters to its own officers, directors, shareholders and employees, its professional advisors and other representatives as necessary for the purposes of conducting the arbitration, and may make such disclosures in the course of legal proceedings as may be required to pursue any legal right arising out of or in connection with the arbitration and may make such disclosures as are required by law.  Nothing in this Agreement precludes either Party from bringing a proceeding in any jurisdiction to enforce an arbitration award or any judgment enforcing an arbitration award, nor will the bringing of such proceedings in any one or more jurisdictions preclude the bringing of enforcement proceedings in any other jurisdiction. In connection with any court proceedings, each Party waives its respective rights to any jury trial.  If a dispute arises under or in relation to this Agreement and the EPA, in order to avoid a multiplicity of proceedings, that dispute shall be resolved in a single arbitration proceeding and if an arbitration has been commenced under each of this Agreement and the EPA, those proceedings shall be consolidated, unless the Parties otherwise agree in writing.

11.
MISCELLANEOUS:

11.1
Indemnification Conditions:  The right of a Party (“Indemnitee”) to be indemnified by the other Party (“Indemnitor”) under any indemnity contained herein in respect of a claim by a third party is subject to the conditions that:

(a)
the Indemnitee gives the Indemnitor prompt notice of such claim, the right to select and instruct counsel, and all reasonable cooperation and assistance, including the availability of documents and witnesses within the control of the Indemnitee, in the defence or settlement of the claim;

(b)
the Indemnitee does not compromise or settle the claim without the prior written consent of the Indemnitor; and

(c)
any recovery made by way of counterclaim by the Indemnitee against the third party, which arises out of or is related to the claim, is applied first on account of the costs and expenses of the prosecution or settlement of the counterclaim, second on account of the defence or settlement of the claim by the third party, and lastly for the account of the Indemnitee.

The benefit of each indemnity contained herein extends to the directors, officers and employees of the Indemnitee, and “Indemnitee” includes each such person.

11.2
Time of the Essence:  Time is of the essence under this Agreement and in respect of each provision hereof.

11.3
Further Assurances:  The Parties shall execute and deliver such further and other agreements and documents as may reasonably be required to implement and give full effect to the provisions and intent of this Agreement.

11.4
Entire Agreement:  This Agreement contains the entire agreement between the Parties with respect to the purchase and sale of the Assets and supersedes all previous communications, understandings and agreements between the Parties with respect to the subject matter hereof including, without limitation, the BC Hydro Call for Tenders and Associated Energy on Vancouver Island, issued on 31 October 2003, as amended and all Addenda, questions and answers and any other communications of any kind whatsoever by BC Hydro in connection therewith or relating thereto. There are no representations, warranties, terms, conditions, undertakings or collateral agreements express, implied or statutory between the Parties other than as expressly set out in this Agreement. This Agreement may not be amended, except by an agreement in writing signed by all Parties.

11.5
Assignment:  This Agreement may not be assigned in whole or in part by any Party to any other person, without the prior written consent of the other Parties.

11.6
Non Waiver:  No failure by a Party to enforce, or require a strict observance and performance of, any of the terms of this Agreement will constitute a waiver of those terms or affect or impair those terms or the right of a Party at any time to enforce those terms or to take advantage of any remedy that Party may have.

11.7
Notices:  Any notice, consent, waiver, declaration, request for approval or other request, statement or bill (a “notice”) that either Party may be required or may desire to give to the other Party under this Agreement must be in writing addressed to the other Party at the address stated in subsection 11.7(c) or (d); and:

(a)
may be delivered by hand or by a courier service during normal business hours on a Business Day, in which case the notice will be deemed to have been delivered on that Business Day; or

(b)
may be sent by facsimile, in which case, if the printed confirmation of transmission indicates the transmission occurred during normal business hours on a Business Day, the notice will be deemed to have been delivered on that Business Day and otherwise the notice will be deemed to have been delivered on the next Business Day after the date of transmission set out in the printed confirmation of transmission.

(c)
subject to subsection 11.7(e), the address and fax number of the Vendor for notices is:

British Columbia Hydro and Power Authority
Manager, Contract Management
333 Dunsmuir St.
Vancouver, B.C.
V6B 5R3

Fax: (604) 623-4335

(d)
subject to subsection 11.7(e), the address and fax number of the Purchaser for notices is:

●

Fax: ●

(e)
either Party may change its address or fax number for notices under this Agreement by notice to the other Party.

11.8
Severability:  Any provision of this Agreement which is illegal or unenforceable will be ineffective to the extent of the illegality or unenforceability without invalidating the remaining provisions of this Agreement.

11.9
Enurement:  This Agreement enures to the benefit of and is binding upon each of the Parties and their respective successors and permitted assigns.

11.10
Counterparts:  This Agreement, and any of the agreements comprised in the Closing Documents, may be executed in any number of original or facsimile counterparts.  Each counterpart shall be deemed to be an original, but all counterparts of any agreement together shall constitute one and same document.

IN WITNESS WHEREOF the Parties hereto have executed this Agreement as of the day and year first above written.

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY

By:


(signature of authorized signatory)




(name and title of authorized signatory)


VANCOUVER ISLAND ENERGY CORPORATION

By:


(signature of authorized signatory)




(name and title of authorized signatory)


(
By:


(signature of authorized signatory)




(name and title of authorized signatory)

APPENDIX 1

DEFINITIONS

1.
“Air Emissions Permit” means the permit described in Section 5.2 of Appendix 2.

2.
“Air Emissions Permit Application” means the permit application described in Section 5.2 of Appendix 2.

3.
“Assets” means (i) the Technical Documentation, (ii) the Land, (iii) the Equipment, (iv) the Assigned Contracts, and (v) subject to Section 6.3 of this Agreement, the Assigned Permits, all as so titled and described in Appendix 2.

4.
“Assigned Contracts” means the contracts described in Section 4 of Appendix 2.

5.
“Assigned Permits” means the permits described in Section 5 of Appendix 2.

6.
“Benefits Agreement” means the agreement described in Section 4..1 of Appendix 2.

7.
“CFT” means the BC Hydro Call for Tenders for Capacity and Associated Energy on Vancouver Island, issued 31 October 2003, as amended to the date hereof and inclusive of all Addenda thereto.

8.
“Closing Documents” means the documents described in Appendix 4.

9.
“Data Room Documents” means the documents described in Appendix 5.

10.
“EPA” means the Electricity Purchase Agreement of even date herewith between BC Hydro and the Purchaser, as amended from time to time.

11.
“Environmental Assessment Certificate” means the certificate described in Section 5.1 of Appendix 2.

12.
“Equipment” means the equipment described in Section 3.1 of Appendix 2.

13.
“Land” means the lands described in section 2 of Appendix 2.

14.
“Permitted Encumbrances” means the encumbrances described in Appendix 3.

15.
“Pope & Talbot Agreements” means the agreements described in Section 4.2 of Appendix 2.

16.
“Purchase Price” means the sum of $50,000,000.

17.
“Statement of Adjustments” means a completed statement of adjustments to the date hereof in the form of Appendix 8.

18.
“Steam Turbine Purchase Agreement” means the agreement described in Section 4.1.1 of Appendix 2.

19.
“Taxes” means all federal, provincial, municipal and local taxes, duties and statutory fees and charges, including, without limitation, goods and services tax, social service tax and property transfer tax. 

20.
“Technical Documentation” means ownership of, or the right to use, the Technical Documentation described in Section 1 of Appendix 2 for the purpose of developing the Seller’s Plant as defined in the EPA.

21.
“Water and Effluent Services Agreement” means the agreement described in Section 4.2.1 of Appendix 2. 

APPENDIX 2

LIST OF ASSETS

1.
TECHNICAL DOCUMENTATION:

1.1
Design Basis Memorandum for the Vancouver Island Generation Project prepared by AMEC E&C Services Limited dated 18 July 2002.

1.2
Specification Control Sheet regarding Plant Conditions prepared by AMEC E&C Services Limited dated 18 July 2002.

1.3
Specification and Control Sheet regarding Heat Recovery Steam Generator Accessories prepared by AMEC E&C Services Limited dated 30 July 2002.

1.4
Transmission Line and Substation Options in the Nanaimo to Duke Point Area – Technical Review – Report No. 7002 prepared by BC Hydro dated 10 May 2002.

1.5
B.C. Hydro, Vancouver Island Generation Project, Servicing Study for Duke Point Sites, Evaluation of Designs Options and Costs for Water Supply and Wastewater Discharge prepared by Koers & Associates Engineering Ltd. dated 14 March 2002, including Preliminary Geotechnical Overview prepared by Levelton Engineering Ltd. dated 7 February 2002.

1.6
Commissioning Report for the Vancouver Island Generation Project Meteorological and Ambient Monitoring Stations at the Department of National Defence prepared by Levelton Engineering Ltd. dated 10 March 2002.

1.7
Commissioning Report for the Vancouver Island Generation Project Meteorological and Ambient Monitoring Stations at Harmac – Woobank prepared by Levelton Engineering Ltd. dated 2 April 2002.

1.8
Stage 1 Preliminary Site Investigation Vancouver Island Generation Project – Harmac Plant prepared by Levelton Engineering Ltd. dated 8 April 2002.

1.9
Stage 2 Site Investigation Vancouver Island Generation Project – Harmac Plant, prepared by Levelton Engineering Ltd. dated 2 March 2004.

1.10
Vancouver Island Generation Project Effluent Treatment Study prepared by Amec E&C Services Limited dated December 2001.

1.11
Vancouver Island Generation Project Interconnection Application Document Package prepared by BC Hydro dated 21 February 2003.

1.12
Vancouver Island Generation Project Application to the British Columbia Environmental Assessment Office prepared by VIEC dated June 2002.

1.13
Vancouver Island Generation Project Transmission Line Options in the Nanaimo to Duke Point Area prepared by Westland Resource Group dated April 2002.
2.
LAND:

2.1
Main Site:

That Part of the West 60 Acres of Section 22, Range 1, Cedar District, and That Part of the East ½ of Section 2, Range 8, Nanaimo District, included in Plan VIP 74868 (Parcel Identifier: 025-586-840).
2.2
Lot 2, Plan VIP63717:
Lot 2, Sections 1 and 2, Range 8, Nanaimo District Plan VIP 63717 (Parcel Identifier: 023-493-186).
2.3
Lot 3, Plan VIP63717:

Lot 3, Section 2, Range 8, Nanaimo District Plan VIP 63717 (Parcel Identifier: 023-493-194).
3.
EQUIPMENT:

3.1
Steam Turbine, including associated equipment and material supplied by Sumitomo Corporation of America under the Steam Turbine Purchase Agreement, and more particularly described in the Bill of Sale Absolute in Appendix 9 and located at the demised premises described in the Storage Lease in the form of Appendix 10.

4.
ASSIGNED CONTRACTS:

4.1
Steam Turbine Purchase Agreement:

4.1.1
Purchase Contract between Sumitomo Corporation of America (Fuji Electric) and Calpine Canada Investments Corporation and BC Hydro dated as of 5 April 2001, the interest of Calpine Canada Investments Corporation having been assigned to BC Hydro, inclusive of Change Order Nos. 1 to 12 inclusive.

4.2
Pope & Talbot Agreements:

4.2.1
Water and Effluent Services Agreement dated for reference 31 August 2002 between BC Hydro and Pope & Talbot Ltd, as amended by the Water and Effluent Services Amendment Agreement dated for reference 20 February 2003.

4.2.2
Licence (South Road Entrance) dated as of 20 February 2003 between Pope & Talbot Ltd. and BC Hydro.

4.2.3
Effluent Pipe Licence dated for reference 31 August 2002 between Pope & Talbot Ltd. and BC Hydro.

4.2.4
Letter Agreement dated 7 February 2003 between BC Hydro and Pope & Talbot Ltd. Re: continued occupation and use of two existing storage buildings and surrounding land by Pope &Talbot Ltd. on the Option Lands.

4.2.5
Easement Agreement – Nuisance made 20 February 2003 between BC Hydro and Pope & Talbot Ltd.

4.3
Benefits Agreement:

4.3.1
Benefits Agreement dated for reference 7 November 2003 between The Snuneymuxw First Nation and VIEC.

5.
ASSIGNED PERMITS:

5.1
Environmental Assessment Certificate E03-03, issued 17 December 2003.

5.2
Air Emissions Permit Application dated 4 February 2004, inclusive of all documentation filed in support thereof, and/or Air Emissions Permit (if issued in response to the application).

APPENDIX 3

PERMITTED ENCUMBRANCES

A.
Main Site

1.
The exceptions and reservations contained in the original Crown grant or contained in any other grant or disposition from the Crown and the usual statutory exceptions and reservations to title;

2.
Legal Notation:  Hereto inter alia is annexed Easement EL85325 over that part of Lot 1, Plan VIP65621 shown as Area A on Plan VIP65622;

3.
Legal Notation:  Hereto inter alia is annexed Easement EL85326 over that part of the East ½ of Section 2, Range 8, Nanaimo District shown as Area A on Plan VIP65622;

4.
Legal Notation:  Hereto inter alia is annexed Easement EL85328 over that part of Lot 2, Plan VIP65621 shown as Area A on Plan VIP65622;

5.
Legal Notation:  This title may be affected by the Forest Land Reserve Act, see EN16484;

6.
Exceptions and Reservations M76300 in favour of the Esquimalt and Nanaimo Railway Company;

7.
Undersurface Rights M76301 in favour of Her Majesty the Queen in Right of the Province of British Columbia;

8.
Right of Way 283786G in favour British Columbia Telephone Company;

9.
Right of Way 287957G in favour British Columbia Hydro and Power Authority;

10.
Mortgage 431201G (of Right of Way 283786G) in favour of Montreal Trust Company;

11.
Mortgage E27813 (of Right of Way 283786G) in favour of Montreal Trust Company;

12.
Statutory Right of Way EB42351 in favour of Greater Nanaimo Water District;

13.
Statutory Right of Way EK121118 in favour of Centra Gas British Columbia Inc.;

14.
Easement EV16968;

15.
Easement EV16969; 

16.
Option to Purchase EV16970 in favour of Pope & Talbot Ltd; and

17.
Statutory Right of Way EH70636 in favour of Weyerhaeuser Company Limited.

B.
Lot 2, Plan VIP63717
1.
The exceptions and reservations contained in the original Crown grant or contained in any other grant or disposition from the Crown and the usual statutory exceptions and reservations to title;

2.
Legal Notation:  This title may be affected by a permit under Part 26 of the Municipal Act, see EL89238;

3.
Exceptions and Reservations M76300 in favour of the Esquimalt and Nanaimo Railway Company;

4.
Undersurface Rights M76301 in favour of Her Majesty the Queen in Right of the Province of British Columbia;

5.
Right of Way 188447G in favour British Columbia Hydro and Power Authority;

6.
Right of Way 283786G in favour British Columbia Telephone Company;

7.
Mortgage 431201G (of Right of Way 283786G) in favour of Montreal Trust Company;

8.
Mortgage E27813 (of Right of Way 283786G) in favour of Montreal Trust Company;

9.
Restrictive Covenant H28579;

10.
Statutory Building Scheme L23753, as modified by R34849;

11.
Statutory Right of Way L23759 in favour of the City of Nanaimo;

12.
Statutory Right of Way L23760 in favour of the City of Nanaimo;

13.
Statutory Right of Way M63134 in favour British Columbia Hydro and Power Authority;

14.
Covenant EK82232 in favour of the City of Nanaimo;

15.
Statutory Right of Way EK82240 in favour of the City of Nanaimo;

16.
Statutory Right of Way EK124679 in favour of the City of Nanaimo; and

17.
Undersurface Rights and other Exceptions and Reservations ET96692 in favour of the Crown in Right of British Columbia.

C.
Lot 3, Plan VIP63717
1.
The exceptions and reservations contained in the original Crown grant or contained in any other grant or disposition from the Crown and the usual statutory exceptions and reservations to title;

2.
Legal Notation:  this title may be affected by a permit under Part 26 of the Municipal Act, see EL89238;

3.
Exceptions and Reservations M76300 in favour of the Esquimalt and Nanaimo Railway Company;

4.
Undersurface Rights M76301 in favour of Her Majesty the Queen in Right of the Province of British Columbia;

5.
Restrictive Covenant H28579;

6.
Statutory Building Scheme L23753, as modified by R34849;

7.
Statutory Right of Way L23759 in favour of the City of Nanaimo;

8.
Statutory Right of Way L23760 in favour of the City of Nanaimo;

9.
Statutory Right of Way M63134 in favour British Columbia Hydro and Power Authority;

10.
Covenant EK82232 in favour of the City of Nanaimo; and

11.
Undersurface Rights and other Exceptions and Reservations ET96690 in favour of the Crown in Right of British Columbia.

APPENDIX 4

CLOSING DOCUMENTS

1.
TECHNICAL DOCUMENTATION:

1.1
Bill of Sale (Absolute) – Technical Documentation in the form of Appendix 6.

1.2
Copy of each item of Technical Documentation.

2.
LAND:

2.1
Form A Freehold Transfer of Lands for each parcel in the forms of Appendix 7.

2.2
Statement of Adjustments completed in the form of Appendix 8.

3.
EQUIPMENT:

3.1
Bill of Sale (Absolute) - Equipment in the form of Appendix 9.

3.2
Storage Lease in the form of Appendix 10.

4.
ASSIGNED CONTRACTS:

4.1
Steam Turbine Purchase Agreement:

4.1.1
Assignment and Assumption Agreement for Steam Turbine Purchase Agreement in the form of Appendix 11.

4.1.2
Consent to Assignment from Sumitomo Corporation of America (as provided in Change Order No. 12, Section C1).

4.1.3
Assignment to Purchaser of benefit of, or replacement with Purchaser as beneficiary for, Sumitomo Standby Letter of Credit.

4.1.4
Copy of Steam Turbine Purchase Agreement.

4.2
Pope & Talbot Agreements:

4.2.1
Assignment and Assumption Agreement for all Pope & Talbot Agreements in the form of Appendix 12.

4.2.2
Consent to Assignment from Pope & Talbot Ltd.

4.2.3
Copy of each Pope & Talbot Agreement.

4.3
Benefits Agreement:

4.3.1
Assignment and Assumption of Benefits Agreement in the form of Appendix 13.

4.3.2
Notice of Assignment to The Snuneymuxw First Nation.

4.3.3
Copy of the Benefits Agreement.

5.
ASSIGNED PERMITS:

5.1
Environmental Assessment Certificate:

5.1.1
Assignment and Assumption of Environmental Assessment Certificate in the form of Appendix 14.

5.1.2
Minister’s Consent to Assignment.

5.1.3
Copy of Environmental Assessment Certificate.

5.2
Air Emissions Permit Application/Permit:

5.2.1
Assignment and Assumption of Air Emissions Permit Application and/or Air Emissions Permit (if issued) in the form of Appendix 15.

5.2.2
Consent to Assignment executed by the appropriate official of the Ministry of Water, Land and Air Protection.

5.2.3
Copy of Air Emissions Permit Application and/or Air Emissions Permit (if issued).

6.
PURCHASE PRICE:

6.1
Bank draft, certified cheque payable to BC Hydro, or wire transfer to bank account designated by BC Hydro, for the sum of $50,000,000, adjusted in accordance with the Statement of Adjustments.

6.2
Receipt for payment under section 6.1 of this Appendix.

6.3
Certificate of Purchaser certifying it is a registrant under a stated registration number under the Excise Tax Act (Canada).

7.
CLOSING PROCEDURE:
7.1
All Closing Documents as set out herein and the Purchase Price shall be delivered to the solicitors for the Vendor and shall be held in trust with the exception of the Form A Freehold Transfers (the “Transfers”).  The solicitors for the Purchaser shall deposit the Transfers for registration in the Victoria Land Title Office.  Upon a post-application search of titles to the Land conducted thereafter by the Purchaser’s solicitors indicating that the titles to the Land shall, in the normal course of Land Title Office practice, be issued to the Purchaser subject only to the Permitted Encumbrances and other charges, if any, granted by the Purchaser, the solicitors for the Vendor shall deliver the Purchase Price to the Vendor.  The Closing Documents shall be released to the appropriate Parties when the Purchase Price is delivered to the Vendor.  If, for any reason, the Vendor’s solicitors are unable to deliver the Purchase Price to the Vendor on the date the Transfers are submitted to the Land Title Office for registration, then the Purchaser shall cause the Transfers to be returned to the Vendor in unregistered form on request.

APPENDIX 5

DATA ROOM DOCUMENTS

[Note: list of data room documents as at the Tender Closing Time will be inserted.]

APPENDIX 6

VANCOUVER ISLAND – CALL FOR TENDERS

BILL OF SALE (ABSOLUTE) – TECHNICAL DOCUMENTATION
THIS BILL OF SALE (ABSOLUTE) dated _________________, 2004

BETWEEN:

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY (“BC Hydro”) and VANCOUVER ISLAND ENERGY CORPORATION, each having offices at 333 Dunsmuir Street, Vancouver, British Columbia, Canada V6B 5R3

(the “Vendor”)
AND:

_______________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _________________, having an office at _________________________________________

(the “Purchaser”)

WHEREAS:

A.
Pursuant to the Vancouver Island Call for Tenders issued 31 October 2003, BC Hydro has awarded an Electricity Purchase Agreement (“EPA”) to the Purchaser;

B.
The Purchaser has agreed to purchase from the Vendor, and the Vendor has agreed to convey to the Purchaser the right, title and interest of the Vendor in and to certain assets (the “Assets”) related to the Vancouver Island Generation Project (“VIGP”), pursuant to a VIGP Transfer Agreement to be entered into between the Vendor and the Purchaser concurrently with this Bill of Sale (Absolute) (the “Bill of Sale”); and

C.
The Assets to be conveyed to the Purchaser include a number of technical documents (the “Technical Documentation”), as more particularly described in Schedule A to this Bill of Sale.
NOW THEREFORE THIS BILL OF SALE WITNESSES that in consideration of the mutual promises contained herein, the payment by the Purchaser to the Vendor of $1.00 and other good and valuable consideration (the receipt and sufficiency of which is hereby acknowledged by the Vendor), the Vendor and the Purchaser hereby covenant and agree as follows:

1.

Interpretation.  Capitalized terms which are not otherwise defined in this Bill of Sale have the meaning given to those terms in the VIGP Transfer Agreement.

2.

Assignment. The Vendor hereby sells, assigns, transfers, conveys and sets over to the Purchaser all of the Vendor’s right, title and interest in and to the Technical Documentation effective as of the date of this Bill of Sale.
3.

Further Assurances. The Vendor and the Purchaser shall do such further acts and execute all other documents and instruments as may be necessary or desirable to give effect to the terms of this Bill of Sale.
4.

Enurement. This Bill of Sale shall enure to the benefit of and shall be binding upon the Vendor and the Purchaser and each of their respective successors and assigns.
5.

Governing Law. This Bill of Sale shall be governed by, and construed in accordance with, the laws of the Province of British Columbia and the federal laws of Canada applicable therein.

6.

Counterparts.  This Bill of Sale may be executed in any number of counterparts each of which is deemed an original and all of which together constitute one and the same document.

IN WITNESS WHEREOF the parties hereto have executed this Bill of Sale (Absolute) effective as of the day and year first above written.

●:
By:




Authorized Signatory

Name:



Title:


BRITISH COLUMBIA HYDRO AND POWER AUTHORITY:
By:




Authorized Signatory

Name:



Title:





VANCOUVER ISLAND ENERGY CORPORATION:
By:




Authorized Signatory

Name:



Title:





SCHEDULE A

TECHNICAL DOCUMENTATION:

1. Design Basis Memorandum for the Vancouver Island Generation Project prepared by AMEC E&C Services Limited, dated 18 July 2002.

2. Specification Control Sheet regarding Plant Conditions prepared by AMEC E&C Services Limited dated 18 July 2002.

3. Specification and Control Sheet regarding Heat Recovery Steam Generator Accessories prepared by AMEC E&C Services Limited dated 30 July 2002.

4. Transmission Line and Substation Options in the Nanaimo to Duke Point Area – Technical Review – Report No. 7002 prepared by BC Hydro dated 10 May 2002.

5. B.C. Hydro, Vancouver Island Generation Project, Servicing Study for Duke Point Sites, Evaluation of Designs Options and Costs for Water Supply and Wastewater Discharge prepared by Koers & Associates Engineering Ltd. dated 14 March 2002, including Preliminary Geotechnical Overview prepared by Levelton Engineering Ltd. dated 7 February 2002.

6. Commissioning Report for the Vancouver Island Generation Project Meteorological and Ambient Monitoring Stations at the Department of National Defence prepared by Levelton Engineering Ltd. dated 10 March 2002.

7. Commissioning Report for the Vancouver Island Generation Project Meteorological and Ambient Monitoring Stations at Harmac – Woobank prepared by Levelton Engineering Ltd. dated 2 April 2002.

8. Stage 1 Preliminary Site Investigation Vancouver Island Generation Project – Harmac Plant prepared by Levelton Engineering Ltd. dated 8 April 2002.

9. Stage 2 Site Investigation Vancouver Island Generation Project – Harmac Plant, prepared by Levelton Engineering Ltd. dated 2 March 2004.

10. Vancouver Island Generation Project Effluent Treatment Study prepared by Amec E&C Services Limited dated December 2001.

11. Vancouver Island Generation Project Interconnection Application Document Package prepared by BC Hydro dated 21 February 2003.

12. Vancouver Island Generation Project Application to the British Columbia Environmental Assessment Office prepared by VIEC dated June 2002.

13. Vancouver Island Generation Project Transmission Line Options in the Nanaimo to Duke Point Area prepared by Westland Resource Group dated April 2002.

APPENDIX 7

LAND TITLE ACT

FORM A

(Section 185(1))

Province of

British Columbia

FREEHOLD TRANSFER
(This area for Land Title Office use)
PAGE 1 of 1 page(s)
1.
APPLICATION: (Name, address, phone number and signature of applicant, applicant's solicitor or agent)

Signature of Solicitor 

2.
(a) PARCEL IDENTIFIER AND LEGAL DESCRIPTION OF LAND:*

(PID)
(LEGAL DESCRIPTION) 

023-493-186
Lot 2, Sections 1 and 2, Range 8, Nanaimo District, Plan VIP63717 


(b) MARKET VALUE:  $158,720.93
3.
CONSIDERATION: $158,720.93
4.
TRANSFEROR(S):*

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY
5.
FREEHOLD ESTATE TRANSFERRED: *

Fee simple
6.
TRANSFEREE(S): (including occupation(s), postal address(es) and postal codes(s)) *
7.
EXECUTION(S):** The transferor(s) accept(s) the above consideration and understand(s) that this instrument operates to transfer the freehold estate in the land described above to the transferee(s).

Execution Date

Officer Signature(s)
Y
M
D
Transferor(s) Signature(s)

Name:
2004


BRITISH COLUMBIA HYDRO AND POWER AUTHORITY by its authorized signatories:

Name:


Name:




OFFICER CERTIFICATION:

Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1996, c. 124, to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this instrument.

*
If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E.

**
If space insufficient, continue executions on additional page(s) in Form D.
END OF DOCUMENT

LAND TITLE ACT

FORM A

(Section 185(1))

Province of

British Columbia

FREEHOLD TRANSFER
(This area for Land Title Office use)
PAGE 1 of 1 page(s)
1.
APPLICATION: (Name, address, phone number and signature of applicant, applicant's solicitor or agent)

Signature of Solicitor 

2.
(a) PARCEL IDENTIFIER AND LEGAL DESCRIPTION OF LAND:*

(PID)
(LEGAL DESCRIPTION) 

023-493-194
Lot 3, Section 2, Range 8, Nanaimo District, Plan VIP63717 


(b) MARKET VALUE:  $101,162.79
3.
CONSIDERATION: $101,162.79
4.
TRANSFEROR(S):*

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY
5.
FREEHOLD ESTATE TRANSFERRED: *

Fee simple
6.
TRANSFEREE(S): (including occupation(s), postal address(es) and postal codes(s)) *
7.
EXECUTION(S):** The transferor(s) accept(s) the above consideration and understand(s) that this instrument operates to transfer the freehold estate in the land described above to the transferee(s).

Execution Date

Officer Signature(s)
Y
M
D
Transferor(s) Signature(s)

Name:
2004


BRITISH COLUMBIA HYDRO AND POWER AUTHORITY by its authorized signatories:

Name:


Name:




OFFICER CERTIFICATION:

Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1996, c. 124, to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this instrument.

*
If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E.

**
If space insufficient, continue executions on additional page(s) in Form D.

END OF DOCUMENT
LAND TITLE ACT

FORM A

(Section 185(1))

Province of

British Columbia

FREEHOLD TRANSFER
(This area for Land Title Office use)
PAGE 1 of 1 page(s)
1.
APPLICATION: (Name, address, phone number and signature of applicant, applicant's solicitor or agent)

Signature of Solicitor 

2.
(a) PARCEL IDENTIFIER AND LEGAL DESCRIPTION OF LAND:*

(PID)
(LEGAL DESCRIPTION) 

025-586-840
That part of the West 60 acres of Section 22, Range 1, Cedar District and That Part of the East ½ of Section 2, Range 8, Nanaimo District, included in Plan VIP74868 


(b) MARKET VALUE:  $1,240,116.28
3.
CONSIDERATION: $1,240,116.28
4.
TRANSFEROR(S):*

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY
5.
FREEHOLD ESTATE TRANSFERRED: *

Fee simple
6.
TRANSFEREE(S): (including occupation(s), postal address(es) and postal codes(s)) *
7.
EXECUTION(S):** The transferor(s) accept(s) the above consideration and understand(s) that this instrument operates to transfer the freehold estate in the land described above to the transferee(s).

Execution Date

Officer Signature(s)
Y
M
D
Transferor(s) Signature(s)

Name:
2004


BRITISH COLUMBIA HYDRO AND POWER AUTHORITY by its authorized signatories:

Name:


Name:




OFFICER CERTIFICATION:

Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1996, c. 124, to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this instrument.

*
If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E.

**
If space insufficient, continue executions on additional page(s) in Form D.

END OF DOCUMENT
APPENDIX 8

STATEMENT OF ADJUSTMENTS
SALE OF:
1160 Maughan Road, 1150 Maughan Road and 1141 Hooker Road, Nanaimo, B.C.

BEING:
Lot 2, Sections 1 and 2, Range 8, Nanaimo District, Plan VIP63717, Lot 3, Section 2, Range 8, Nanaimo District, Plan VIP63717 and That part of the West 60 acres of Section 22, Range 1, Cedar District and That Part of the East ½ of Section 2, Range 8, Nanaimo District, included in Plan VIP74868 (collectively, the "Property")

VENDOR:
British Columbia Hydro and Power Authority

PURCHASER:


COMPLETION DATE:


POSSESSION DATE:


ADJUSTMENT DATE:



DEBIT

CREDIT

BY
Sale Price


$1,500,000.00

TO
BALANCE DUE ON CLOSING
$1,500,000.00




$1,500,000.00

$1,500,000.00

NOTES:

1. 
The Vendor agrees that all the terms, conditions, representations, warranties, covenants, provisos and agreements contained herein and in the VIGP Transfer Agreement dated ____________________ (the "Purchase Agreement") shall survive the completion of the sale and shall not be merged in the Form A Freehold Transfers respecting the Property.

2. 
The Vendor is responsible for maintaining liability insurance coverage with respect to the Property to and including the Completion Date in the manner of a prudent owner.

3. 
The adjustments aforesaid are made on available information obtained from appropriate sources but Borden Ladner Gervais LLP makes no representations as to their accuracy and if the figures are in error further adjustments as may be necessary will be made between the parties.

4. 
Any other adjustments not mentioned above are to be made directly between the parties.

E. & O. E.

The undersigned hereby approves and consents to the within Statement of Adjustments and hereby irrevocably authorizes the law firm of _____________________ to disburse the proceeds of sale as set out above and to pay the balance due on closing to:




.

The Vendor agrees to accept tender of the balance due on closing by the above-mentioned person picking up the balance due on closing at the offices of ________________________ on completion of the closing.

RATIFIED AND ACCEPTED THIS ______ DAY OF __________, 2004.



BRITISH COLUMBIA HYDRO AND POWER AUTHORITY by its authorized signatory:



APPENDIX 9

VANCOUVER ISLAND – CALL FOR TENDERS

BILL OF SALE (ABSOLUTE) - EQUIPMENT
THIS BILL OF SALE (ABSOLUTE) dated _________________, 2004

BETWEEN:

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY having an office at 333 Dunsmuir Street, Vancouver, British Columbia, Canada V6B 5R3

(the “BC Hydro”)
AND:

_______________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _________________, having an office at __________________________________________

(the “Purchaser”)

WHEREAS:

A.
Pursuant to the Vancouver Island Call for Tenders issued 31 October 2003, BC Hydro has awarded an Electricity Purchase Agreement (“EPA”) to the Purchaser;

B.
The Purchaser has agreed to purchase from BC Hydro and Vancouver Island Energy Corporation (together, the “Vendor”), and the Vendor has agreed to convey to the Purchaser the right, title and interest of the Vendor in and to certain assets (the “Assets”) related to the Vancouver Island Generation Project (“VIGP”), pursuant to a VIGP Transfer Agreement to be entered into between the Vendor and the Purchaser concurrently with this Bill of Sale (Absolute) (the “Bill of Sale”); and

C.
The Assets to be conveyed to the Purchaser include a steam turbine, including associated equipment and material supplied by Sumitomo Corporation of America pursuant to a Purchase Contract between Sumitomo Corporation of America (Fuji Electric) and Calpine Canada Investments Corporation and BC Hydro dated as of 5 April 2001, the interest of Calpine Canada Investments Corporation having been assigned to BC Hydro, inclusive of Change Order Nos. 1 to 12 inclusive, as more particularly described in Schedule A to this Bill of Sale (the “Equipment”).
NOW THEREFORE THIS BILL OF SALE WITNESSES that in consideration of the mutual promises contained herein, the payment by the Purchaser to BC Hydro of $1.00 and other good and valuable consideration (the receipt and sufficiency of which is hereby acknowledged by BC Hydro), BC Hydro and the Purchaser hereby covenant and agree as follows:

1.

Interpretation.  Capitalized terms which are not otherwise defined in this Bill of Sale have the meaning given to those terms in the VIGP Transfer Agreement.

2.

Assignment. BC Hydro hereby sells, assigns, transfers, conveys and sets over to the Purchaser all of BC Hydro’s right, title and interest in and to the Equipment effective as of the date of this Bill of Sale.
3.

Further Assurances. BC Hydro and the Purchaser shall do such further acts and execute all other documents and instruments as may be necessary or desirable to give effect to the terms of this Bill of Sale.
4.

Enurement. This Bill of Sale shall enure to the benefit of and shall be binding upon BC Hydro and the Purchaser and each of their respective successors and assigns.
5.

Governing Law. This Bill of Sale shall be governed by, and construed in accordance with, the laws of the Province of British Columbia and the federal laws of Canada applicable therein.

6.

Counterparts.  This Bill of Sale may be executed in any number of counterparts each of which is deemed an original and all of which together constitute one and the same document.

IN WITNESS WHEREOF the parties hereto have executed this Bill of Sale (Absolute) effective as of the day and year first above written.

●:
By:




Authorized Signatory

Name:



Title:




BRITISH COLUMBIA HYDRO AND POWER AUTHORITY:
By:




Authorized Signatory

Name:



Title:





SCHEDULE A

“Equipment” means the steam turbine generator, including associated equipment and material supplied by Sumitomo Corporation of America pursuant to a Purchase Contract between Sumitomo Corporation of America (Fuji Electric) and Calpine Canada Investments Corporation and BC Hydro dated as of 5 April 2001, the interest of Calpine Canada Investments Corporation having been assigned to BC Hydro, inclusive of Change Order Nos. 1 to 12 inclusive, (collectively the “Sumitomo Agreement”).  The Equipment is as more particularly set out in “Exhibit A – Equipment Description” of the Sumitomo Agreement.
APPENDIX 10

VANCOUVER ISLAND – CALL FOR TENDERS

STORAGE LEASE
THIS AGREEMENT dated for reference __________, 2004 is made between:

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY, 9th Floor, 333 Dunsmuir Street, Vancouver, B.C., V6B 5R3


(“Landlord”)

AND

________________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _____________________, having an office at ______________________________________


(“Tenant”)

BACKGROUND
A.
The Landlord is the registered owner of the lands and building situate in 12330 88th Avenue, Surrey, British Columbia.

B.
The Landlord has agreed to lease a portion of the building to the Tenant on the terms and conditions set out below.

AGREEMENTS
For good and valuable consideration, the receipt and sufficiency of which each party acknowledges, the parties covenant and agree as follows:

PART 1
DEFINITIONS
1.1
Defined Terms.  In this Lease:

(a)
“Basic Rent” has the meaning set out in Paragraph 3.1;

(b)
“Building” means the building located on the Lands;

(c)
“Environmental Laws” means any government laws, rules, ordinances, regulations, orders or other edicts having the force of law now or hereafter in force (including without limitation the Waste Management Act (British Columbia) or any legislation in replacement thereof and any amendments and regulations to it, and the principles of common law and equity) relating to the environment, health, safety, product liability or Hazardous Substances (including without limitation the use, manufacture, handling, transportation, production, disposal, discharge, storage or emission of Hazardous Substance or the terms of any permit issued for it) or the environmental conditions in, on, under or about the Property or Premises, or in, on, under or about adjoining lands but generated from the Property or Premises;

(d)
“EPA” means the Electricity Purchase Agreement entered into between the Parties pursuant to the BC Hydro Call for Tenders for Capacity and Associated Energy on Vancouver Island, issued 31 October 2003, as amended.

(e)
“GST” means so called “goods and services tax” or any similar sales tax, value added tax, multi-stage tax, business transfer tax, whatsoever called payable under the Excise Tax Act (Canada) or any replacement legislation;

(f) “Hazardous Substance” means any pollutants, contaminants, wastes, special wastes, or hazardous or toxic substances or materials including, without limitation those defined, judicially interpreted or identified in any federal, provincial, or local laws, by-laws, regulations, orders, guidelines and policies relating to the protection of the natural environment or public health and safety, including without limitation the Environmental Laws;

(g) “Lands” means the lands described in Schedule 1;

(h) “Operating Costs” means the total, without duplication, of the costs, expenses, fees, rentals, disbursements, and outlays (in this definition referred to collectively as “costs”) of every kind paid, payable, or incurred by or on behalf of the Landlord on an accrual basis consistent with generally accepted accounting principles and fully chargeable in the year in which they were incurred (except as expressly set out below) in accordance with generally accepted accounting principles in the maintenance, repair, operation, administration, and management of the Property;
(i) “Premises” means the premises forming the part of the Building shown in bold black outline on Schedule 2;

(j) “Property” means the Lands and the Building and all other improvements on the Lands;

(k) “Taxes” means all taxes, rates, duties, levies, local improvement charges, realty taxes and assessments whatsoever, whether municipal, parliamentary or otherwise, or any grants in lieu of taxes, imposed or assessed against the Property or upon the Landlord in respect of the Property, or in respect of their use and occupation, by any competent authority and includes any fees and costs incurred by the Landlord in good faith contesting them, but excludes the Tenant’s Taxes (defined in Paragraph 3.2);

(l) “Term” means the term of two years commencing on _____________, 2004 as may be renewed by Paragraph 2.2;
(m) “Unavoidable Delay” means a delay in the performance of an act or compliance with a covenant caused by fire, strike, lock-out, or other casualty or contingency beyond the reasonable control of the party obligated to perform or comply with a provision of this Lease, but does not include any insolvency, lack of funds or other financial reason; and

(n) “VIGP Stored Equipment” means the equipment set out in Section 3.1 of Appendix 2 of the VIGP Transfer Agreement.

PART 2
DEMISE AND TERM

2.1
Demise.  The Landlord leases the Premises to the Tenant for the Term, and the Tenant leases the Premises from the Landlord for the Term, subject to the terms of this Lease and subject to charges, reservations, and exceptions registered against title to the Lands.

2.2
Renewal.  If the Tenant has not been in default of this Lease during the Term, it may by giving written notice to the Landlord no later than four months before the expiry of the Term, extend the term of the Lease for one further term of one year (the “Renewal Term”) on the same terms and conditions of this Lease, except this right of renewal and the amount of basic rent and additional rent payable by the Tenant during the Renewal Term.  The Basic Rent shall be $69,440.00 for the Renewal Term. The Basic Rent is based on a gross rate of $8 per square foot per annum, and shall be paid in equal monthly instalments of $5,786.66.

2.3
Early Termination.  In consideration of the sum of $10, which sum is non-refundable, now paid by the Landlord to the Tenant (the receipt and sufficiency of which is acknowledged by the Tenant), the Tenant is granted without penalty the right at any time, by 90 days’ prior written notice to the Landlord, to cancel and terminate this Lease.  If the Tenant exercises this right to terminate, the Tenant will immediately vacate the Premises in accordance with the provisions of this Lease on the termination date given in the notice and the Basic Rent and the additional rent will be paid to that date being prorated if necessary.

PART 3
RENT
3.1
Rent.  During the Term the Tenant will pay in lawful Canadian dollars to the Landlord, at such place as the Landlord designates, and without deduction, set off or abatement whatsoever, 

(a) basic rent of $52,080.00 (the “Basic Rent”) for the Term payable in equal consecutive monthly instalments of $2,170.00 in advance on the first day of each calendar month during the Term. The Basic Rent is based on the Landlord’s estimated Operating Costs for the Premises which are approximately $3 per square foot per annum multiplied by 8,680 square feet; 

(b) additional rent being all sums required to be paid by the Tenant under this Lease whether or not designated as Basic Rent or additional rent.  

3.2 
Tenant’s Taxes and Fees.  The Tenant will pay as they fall due all taxes, GST, rates, charges, levies, assessments, licenses and fees levied on the Tenant or the Landlord in respect of the Tenant’s contents within the Premises, or the Tenant’s business, or the Tenant’s use and occupancy of the Premises, or the Tenant’s payment of rent, including penalties for late payment, (the “Tenant’s Taxes”).  The Landlord will have the same rights and remedies for non-payment of any of the aforesaid amounts as it has for non-payment of Basic Rent.

3.3 GST. 
(a)
The Tenant will pay to the Landlord GST at the same time and in the same manner as monthly payments of Basic Rent are payable or at the time the taxing authority in respect of GST requires them to be paid by the Landlord or the Tenant, whichever is earlier.


(b)
The amounts payable by the Tenant as GST will not be deemed to be Basic Rent or additional Rent, but the Landlord will have the same rights and remedies for non-payment of GST as it has for non-payment of Basic Rent.  


(c)
If a specific assessment of GST is unknown for whatever reason, or the Landlord has not collected a monthly payment of GST as provided in Subclause (a), then the Tenant will pay the amount of GST to the Landlord within five business days of receipt of notice from the Landlord specifying the amount of the GST.

PART 4
USE OF PREMISES AND TENANT COVENANTS
4.1
Permitted Use.  The Tenant will use the Premises only for the purpose of storing the VIGP Stored Equipment and the Tenant will not use the Premises or permit them to be used for any other purpose without the Landlord's prior written consent which can be withheld in the Landlord's absolute discretion, nor for any unlawful purpose.

4.2 
Access.  In further consideration of the Rent, the Landlord grants to the Tenant, during the Term non-exclusive right of ingress and egress to and from the Premises over that portion of the Lands shown hatched on Schedule 3 attached hereto or over such other portion that the Landlord may from time to time designate in writing and that is reasonably acceptable to the Tenant (the “Access Area”), provided:

(a) such access shall be subject to the charges, reservations and exceptions registered against title to the Lands and to the exclusive control and management of the Landlord; 

(b) the Tenant shall and shall cause its employees, licensees and invitees to observe all regulations made by the Landlord from time to time with respect to the Access Area; and

(c) the Tenant shall comply with the Landlord’s security protocol which may from time to time be in effect, including without limitation use of card access to the gated entrance to the Access Area.

4.3
Parking.  The Tenant acknowledges that the Landlord will not be required to make available parking for the benefit of the Tenant.

4.4
Tenant Covenants.  The Tenant agrees as follows:

(a) to occupy the Premises and utilize the Access Area in a good, efficient and business-like manner in the best interests of the Property, and, if applicable, in compliance with all laws (including without limitation all Environmental Laws), ordinances, rules and regulations of governmental authorities now in force or hereafter in force and in compliance with the rules and regulations and security protocol of the Landlord established from time to time;

(b) to accept the Premises on an “as is where is” basis. The Tenant confirms that the Landlord has not made and will not make any representations or warranties regarding the condition of the Premises, or the suitability of the Premises for the Tenant’s intended use. Prior to taking possession of the Premises, the Tenant did, or was entitled to, perform such investigations of the Premises as is considered appropriate and is satisfied with the condition (including environmental condition) of the Premises and the suitability of the Premises;

(c) to keep the Premises in a clean, orderly and sanitary condition;

(d) to comply with all reasonable requests of the Landlord relating to energy conservation, upgrading or repairs needed to comply with insurance, environmental or safety concerns;

(e) not to impair the efficient and proper operation of the Property or any equipment located on them; 

(f) not to permit any debris, garbage, trash or refuse to be placed or left outside the Premises, Building or on the Lands, but to deposit same in areas and in any manner as specifically designated by the Landlord from time to time; 

(g) not to commit or permit to be committed waste upon the Premises, or nuisance or any other thing that may disturb any other occupant in the Property or on adjacent lands;

(h) not to overload the floors of the Premises or install equipment that will exceed or overload the capacity of utility or service facilities; and

(i) to comply with all terms, conditions, rules or regulations that the Landlord may impose from time to time in respect of the use and administration of the Premises, the Property, and Access Area, including without limitation those set out in Schedule 4 attached hereto.

4.5
Environmental Requirements.   The Tenant agrees as follows:

(a)
not to store, use, manufacture, sell, release, dispose, transport, handle, bring or allow to remain on, in or under any part of the Premises or the Property any Hazardous Substance;

(b)
to promptly notify the Landlord if the Tenant has knowledge, or has reasonable cause to believe that any Hazardous Substance has come to be located on, under or about the Premises, or any part of the Property, and to promptly notify the Landlord of any charge, order, investigation, or notice of violation or non-compliance issued against the Tenant or relating to the operations at the Premises under any Environmental Laws, or of any notice, claim, action or other proceeding against the Tenant or in respect of the Premises concerning any Hazardous Substance allegedly released from or related to the Premises;

(c)
if the Landlord, in its sole discretion, believes that the Premises, or any part of the Property or the environment have become contaminated with any Hazardous Substance, to give the Landlord and its agents, in addition to any other rights the Landlord may have under this Lease, the right to enter upon the Premises and obtain samples from the Premises and under the Premises, for the purpose of analyzing the same to determine whether and to what extent the Premises or the environment have become so contaminated and to examine and make copies of any documents or records relating to the Premises; to the extent that contamination is found and that such contamination was caused by the Tenant, the Tenant agrees to reimburse the Landlord for the costs of such inspection, sampling and analysis and to remediate in compliance with Subparagraph (d) below;

(d) 
on the expiry or earlier termination of this Lease, or at any time now or in the future if requested by the Landlord or required by any governmental authority under Environmental Laws, to remove from the Premises all Hazardous Substances, and to remediate any contamination of the Premises, Property or any adjacent property resulting from Hazardous Substances, in either case if brought onto, used at or released from the Premises or the Property by the Tenant or any person for whom it is in law responsible; the Tenant agrees to perform these obligations promptly at its own cost and in accordance with Environmental Laws and to obtain if required by the Landlord or any governmental authority a certificate of compliance as issued pursuant to the Waste Management Act (British Columbia) and its regulations and successor legislation, the Tenant further agrees all such Hazardous Substances remain the property of the Tenant in spite of any rule of law or other provision of this Lease and in spite of any degree of their affixation to the Premises; 

(e) 
the Tenant agrees at its sole cost and expense, on an annual basis and upon termination of this Lease or during the Term, if requested by the Landlord acting reasonably, to provide the Landlord with a preliminary or detailed environmental site investigation prepared by a qualified environmental consultant approved by the Landlord, assessing the environmental condition of the Premises; in addition the Tenant agrees to promptly provide to the Landlord a copy of any environmental site assessment, audit, or report relating to the Premises conducted by or for the Tenant at any time before, during, or after the Term; and

(f)
without limiting any of the above, the Tenant will indemnify and save harmless the Landlord and its directors, officers and agents from and against any and all claims, losses, liabilities, damages, costs of remediation and any other costs and expenses (including without limitation, legal fees and costs on a solicitor and own client basis, and consultant’s fees) arising out of or in any way connected with the use, manufacture, transportation, storage, emission, release or disposal of Hazardous Substances by the Tenant, its agents or contractors, or any others under the control of the Tenant, on, under or about the Property or Premises, and arising out of or in any way connected with any breach or non-compliance of any of the environmental provisions of this Lease or any Environmental Laws.

4.6
Survival.   The parties acknowledge and agree that all environmental provisions of this Lease, including without limitation the provisions of Paragraphs 4.4 (a) and 4.5 (a) to (f) inclusive, will survive the expiry or earlier termination of this Lease.  

4.7
Termination.   The Tenant also agrees that in spite of any other provision of this Lease if it breaches any of the aforementioned environmental provisions, the Landlord is entitled to terminate this Lease immediately.

PART 5
INSURANCE AND INDEMNITY
5.1
Landlord’s Coverage.   The Landlord may self insure or at its discretion, obtain and maintain in force any form of insurance that the Landlord deems necessary in respect of the Property.   The Tenant is not relieved of any liability arising from its acts, fault, negligence or omissions and no insurable interest is conferred on the Tenant under the Landlord's coverage nor does the Tenant have the right to receive any proceeds under the coverage.

5.2
Tenant’s Insurance.   The Tenant will, at its sole cost and expense during the Term and during such other period of time that the Tenant occupies the Premises, take out and maintain in full force and effect, the following insurance:
(a)  commercial general liability insurance applying to the operations of the Tenant carried on from the Premises and which will include, without limitation, personal injury liability, contractual liability, non-owned automobile liability, protective liability with respect to the occupancy by the Tenant of the Premises; and such insurance will be written for an amount of not less than $10,000,000 per occurrence, or such higher amount as the Landlord may from time to time reasonably require;

(b)  all risks property insurance upon all merchandise, stock-in-trade, furniture, fixtures, equipment, leasehold improvements and other property of every kind and description located at the Premises, owned by the Tenant or for which the Tenant is responsible, in an amount of at least $23,000,000, on a stated amount coinsurance basis;

(c)  tenant’s all-risk legal liability insurance in an amount not less than $600,000;

(d)  automobile liability insurance to a limit of liability of not less than $5,000,000 in any one accident, covering all licensed motor vehicles owned or leased by the Tenant and used in connection with its business carried on from the Premises;

(e)  business interruption insurance providing coverage for a minimum of 12 months loss of insurable gross earnings or profit;

(f)  loss of rental income, with a minimum 12 month period of indemnity; and

(g)  any other form of insurance as the Landlord may reasonably require from time to time in amounts and for perils against which a prudent Tenant would protect itself in similar circumstances.

5.3 Insurance Terms.  All policies of insurance referred to herein will include the following provisions: 

(a)  all risk property insurance, including leasehold improvements, tenant’s all-risk legal liability insurance and loss of rental income insurance will name the Landlord as a loss payee, and contain a waiver of subrogation rights which the Tenant’s insurer(s) may have against the Landlord, its employees, agents or mortgagee (if any), or against those for whom the Landlord is, in law, responsible, whether any insured loss or damage is caused by the act, omission or negligence of the Landlord or by those for whose acts the Landlord is, in law, responsible or otherwise;

(b)  all liability insurance policies will name the Landlord as an additional insured and will provide that each person, firm or corporation insured under the policies will be insured in the same manner and to the same extent as if separate policies had been issued to each;

(c)  all policies will contain an undertaking by the insurers to notify the Landlord, in writing, not less than 30 days prior to any cancellation or other termination thereof, or any change which restricts or reduces the coverage afforded thereby; and

(d)  all policies of insurance referred to will be underwritten by insurers licensed to transact business in the province of British Columbia and on policy forms satisfactory to the Landlord.  The Tenant agrees to provide the Landlord with certificates of insurance prior to the commencement of the Lease.  The Tenant will provide certified copies of the insurance policies within 60 days of the commencement date of the Lease and proof of renewal of each policy during the Term.

5.4
Tenant’s Contractor’s Insurance.  The Tenant will require any contractor performing work on the Premises to carry and maintain, at no expense to the Landlord, commercial general liability insurance and other insurance in amounts and on terms reasonably determined by the Landlord and provide the Landlord with satisfactory proof of that insurance from time to time.

5.5
Landlord’s Right to Insure.  If the Tenant does not provide or maintain in force the insurance required under this Lease or provide proof of the insurance when requested by the Landlord, the Landlord may take out the necessary insurance and pay the premiums, and the Tenant will pay to the Landlord as additional rent the amount of such premium on the next succeeding rental payment date.

5.6
Acts Conflicting with Insurance.  The Tenant will not do or permit to be done any act or thing which may render void or conflict with any policy of insurance, including any applicable regulations of fire insurance underwriters, by which the Premises or the Building are insured, or which in the Landlord’s reasonable opinion jeopardizes its coverage as described in Paragraph 5.1.  If any such policies are cancelled or reduced, or threatened to be cancelled or reduced, or unreasonably jeopardize the Landlord’s coverage, by reason of any act or omission of the Tenant, the Landlord will have the right at its option to place such insurance at the expense of the Tenant and to remedy the circumstances which may prevent the issuance of the insurance.  If the premium paid in respect of any policy is increased by any act or omission of the Tenant, the Tenant will pay as additional rent to the Landlord at the Landlord’s option on the next succeeding rental payment date the amount by which the premium has been increased.  All of the remedies of the Landlord in this paragraph may be taken without limiting or affecting any other right or remedy in this Lease.

5.7
Indemnity.   The Tenant will not hold the Landlord liable in any way or claim against the Landlord for any loss of life, personal injury or damage or theft to property, including without limitation the VIGP Stored Equipment arising from any occurrence in, on or related to the Premises, or occupancy or use of the Premises, or any occurrence in, on or related to the Property, howsoever caused and notwithstanding the Landlord has a security protocol in place.  The Tenant will indemnify the Landlord and save it harmless from and against all claims, actions, damages, liabilities, costs and expenses in connection with the loss of life, personal injury or damage to property arising from any occurrence on the Premises, or the Tenant’s occupancy or use of the Premises, or occasioned wholly or in part by an act or omission of the Tenant, its officers, employees, agents, customers, contractors or other invitees.  The provisions of this paragraph will survive the expiry or sooner termination of this Lease.

5.8 Limitation of Liability. The Landlord will not be liable to the Tenant in respect of any loss, injury or damage to the Tenant or any other person for any loss, injury or damage arising from any occurrence in, on or related to the Premises, or any loss or damage or theft to property, including without limitation the VIGP Stored Equipment (including loss of use thereof) howsoever caused and notwithstanding the Landlord has a security protocol in place, and whether or not the injury, loss, damage or theft results from any fault, negligence, act or omission of the Landlord or those for whom the Landlord is in law responsible.  Without limiting the generality of the foregoing, the Landlord is not liable for death, injury loss, or damage of or to persons or property including without limitation the VIGP Stored Equipment, from fire, explosion, falling plaster, steam, gas, electricity, water, or leaks from any part of the Premises, or Building, or from the pipes, appliances or plumbing works, or from the roof, street or sub-surface, or by dampness, or by any other cause.  The Landlord will not be liable to the Tenant in damages or otherwise for an interruption or failure in the supply of utilities or services to the Premises.

PART 6
MAINTENANCE, REPAIRS, ALTERATIONS AND FIXTURES

6.1
Tenant’s Maintenance and Repairs.  The Tenant will at its cost, subject to Paragraph 6.5:

(a)
keep the Premises including all equipment, fixtures and glass, in good and substantial repair;

(b)
repair at its sole cost any damage to the Premises, including without limitation the floor, exterior walls, roof, foundation, load bearing structures of the Building and other structural elements of the Building as result of moving any of the VIGP Stored Equipment either within or out of the Premises.  The provisions of this paragraph will survive the expiry or sooner termination of this Lease;  

(c)
permit the Landlord to enter and view the state of repair and maintenance of the Premises, and will make such repairs and replacements in a good and workmanlike manner as the Landlord may require by notice in writing within 30 days of receipt of such notice, and if the Tenant neglects to do so, the Landlord may enter the Premises and make such repairs and replacements and all expenses in so doing will be recoverable as rent in arrears under this Lease; 

(d)
immediately reimburse the Landlord for the repair of any damage caused to any part of the Building or Lands caused by or through the wilful act, negligence or omission of the Tenant, its officers, employees, agents, customers, contractors or other invitees, and all expenses in the Landlord so doing will be recoverable as rent in arrears under this Lease; and

(e)
immediately discharge any liens and other encumbrances filed at any time against the Premises by reason of any act of the Tenant, its officers, employees, agents, customers, contractors or other invitees, and if the Tenant fails to do so the Landlord may at its option pay into Court the amount required to obtain a discharge of any such lien and any amount so paid including costs and disbursements on a solicitor client basis will be payable as additional rent; the Tenant will allow and keep posted on the Premises any notice which the Landlord may wish to post under the provisions of the Builders Lien Act (British Columbia), as amended or replaced.

6.2
Alterations, Installations and Fixtures.  The Tenant will make no alterations, installations, removals, or improvements in or about the Premises, or do anything which may affect the proper operation of the Premises, without the Landlord’s prior written consent which consent can be withheld in the Landlord’s absolute discretion.  
6.3 
Landlord’s Repairs.
 The Landlord will subject to Paragraphs 6.5 and 6.6, and except for reasonable wear and tear, keep in a good and substantial state of repair the common entrances, common lobbies, stairways and corridors, together with the structural elements of the Building including exterior walls, roof, foundations and load bearing structures of the Building, and the pipes, heating and air conditioning, plumbing and electrical wires installed by the Landlord, save and except for repairs in respect of damage caused by the negligence or wilful act of the Tenant, its servants or employees or repairs for which the Tenant is obligated to repair under the terms of this Lease.

6.4
Removal of Leasehold Improvements. At the Landlord’s sole option, all tenant leasehold improvements upon completion of installation shall become the property of the Landlord at no cost to the Landlord.  No leasehold improvements, fixtures, furniture or equipment will be removed from the Premises before the end of the Term without the Landlord’s prior consent.  Upon expiry or earlier termination of this Lease, in spite of the provisions of Paragraph 6.2 the Tenant will, at its expense, remove all leasehold improvements, fixtures, furniture and equipment, including partitions and installations, to the extent requested by the Landlord, and in such removal will do no damage to the Premises or will make good any damage caused, and will restore the Premises to the condition in which they existed at the date of execution of this Lease.  If the Tenant does not remove property in accordance with the demands of the Landlord, the Landlord may have the same removed, the cost will be payable immediately as additional rent, and the Landlord will not be responsible for any loss or damage to the property.

6.5
Abatement of Rent.  If there is damage to the Premises, or the Building, which prevents use of or access to the Premises, and if the damage is such that the Premises is rendered not reasonably capable for use by the Tenant for a period exceeding 14 consecutive days;

(a)
unless the damage was caused by the negligence or fault of the Tenant, its officers, employees, agents, customers, contractors or other invitees, then the Basic Rent will abate in the proportion that the part of the Premises rendered unfit for occupancy bears to the whole of the Premises until the Premises are rebuilt; and

(b)
unless this Lease is terminated under Paragraph 6.6, the Landlord or the Tenant, or both, as the case may be according to their obligations to repair under this Lease, will repair the damage with reasonable diligence.

6.6
Termination in Event of Damage.  If any part of the Building is damaged or destroyed by any cause and if within 60 days after such damage or destruction occurs, the Landlord gives written notice to the Tenant that in its reasonable opinion the Building cannot be rebuilt or made fit for the purpose of the Tenant within 180 days from the date of damage the Landlord or the Tenant may, at its option within 30 days after such notice is given, terminate this Lease by giving the other party written notice of termination.  If the Lease is terminated under this paragraph, neither the Tenant or the Landlord will be obligated to repair as provided under this Lease, the Tenant will deliver vacant possession of the Premises to the Landlord within 15 days after receipt of the notice of termination, and all rent will be apportioned and paid to the date on which possession is delivered, subject to any abatement to which the Tenant is entitled under Paragraph 6.5.  If no termination notice is given, the Landlord or the Tenant or both, as the case may be according to their obligations to repair under this Lease, will repair the damage with reasonable diligence.

PART 7
ASSIGNMENT AND SUBLETTING
7.1
Landlord’s Consent.  The Tenant shall have no right to assign, mortgage, or encumber this Lease in whole or in part, nor sublease all or any part of the Premises or permit them to be used or occupied by any other person (the “Transfer”) except to an assignee of the EPA, as provided therein.

7.2
Terms of Transfer.  The following applies to any Transfer:

(a)
the Landlord has the right to approve the form of Transfer; and

(b)
the Tenant will at the time of Transfer require the assignee to agree in writing with the Landlord to fulfil all obligations under this Lease.

7.3
Assignment by Landlord.  If the Landlord sells or otherwise transfers any interest in the Property or this Lease, in whole or in part, to the extent that the transferee is responsible for compliance with the obligations of the Landlord under this Lease, the Landlord without further written agreement will be released from all of its obligations in this Lease.

PART 8
SUBORDINATION AND STATUS STATEMENT

8.1
Subordination.  This Lease will be subject and subordinate to all charges by way of mortgage now or in the future granted in respect of the Property, and the Tenant will subordinate this Lease to every such mortgage and will execute promptly a document of subordination if requested by the Landlord, in which the Tenant will also agree to attorn to the Landlord’s mortgagee if it becomes a mortgagee in possession or takes action to realize on the mortgage so long as the mortgagee agrees the Tenant, if not in default, may continue to occupy the Premises until termination.  The Tenant appoints the Landlord its agent or attorney to execute the documents referred to in this paragraph, and if following 10 days’ notice to do so, the Tenant has failed to execute them, the Landlord may terminate this Lease.

PART 9
DEFAULT
9.1
Tenant’s Default.  If the Tenant fails to pay any rent or any other amount owing under this Lease when due, whether or not demanded by the Landlord, or if the Tenant fails to observe or perform any of its other obligations under this Lease and the Tenant has not within 7 days after notice from the Landlord specifying the default cured the default, or if the cure reasonably requires a longer period if the Tenant has not commenced to cure and diligently pursue the cure, or if re-entry is permitted under other terms of this Lease, the Landlord in addition to any other right or remedy may:

(a)
re-enter and remove all persons and property from the Premises and the property may be removed and stored elsewhere at the cost of and for the account of the Tenant, all without service or notice and without the Landlord being guilty of trespass or being liable for loss; and

(b)
terminate this Lease and all of the Tenant’s rights under it.

9.2
Insolvency.  If: (i) any of the goods and chattels of the Tenant on the Premises during the Term are seized by a creditor or the Tenant receives a notice from a creditor that the creditor intends to realize on security located on the Premises; (ii) a receiver is appointed to control the conduct of the business of the Tenant on or from the Premises; (iii) the Tenant becomes bankrupt or insolvent or takes the benefit of any legislation in force for bankrupt or insolvent debtors; (iv) proceedings are instituted for the winding-up or termination of the corporate existence of the Tenant; (v) the Premises without the consent of the Landlord are vacant for 10 days or more; (vi) the Tenant without the consent of the Landlord abandons or attempts to abandon the Premises or disposes of the bulk of its goods and chattels on the Premises; or (vii) the Lease or the Tenant’s assets are taken under a writ of execution or security instrument, then the Landlord may re-enter and take possession of the Premises as though the Tenant or other occupant was holding over after the expiration of the Term and this Lease, at the Landlord's option, may be immediately terminated by notice left at the Premises.

9.3
Acceleration of Rent.  If any of the events in Paragraphs 9.1 or 9.2 occur, then the current month’s rent and the rent for the next 3 months, including additional rent, will immediately become due and payable as rent in arrears, and the Landlord may recover it in the same manner as rent in arrears including taking distress action.

9.4
Right to Relet.
(a)
If the Landlord re-enters, it may at its option, without terminating the Tenant’s rights, make alterations and repairs to facilitate reletting, and relet the Premises, or any part, as the Tenant’s agent for such period of time and at such rent and on such other terms as the Landlord wishes;

(b)
Upon reletting, all rent and monies received by the Landlord will be applied, first to the payment of indebtedness other than Basic Rent and additional rent due from the Tenant to the Landlord, second to the payment of costs and expenses of the reletting including brokerage, legal and repair expenses, and third to the payment of Basic Rent and additional rent due and unpaid under this Lease.  The residue, if any, will be applied to the payment of future Basic Rent and additional rent as it becomes due and payable; and

(c)
If at any time the rent received from the reletting is less than the rent to be paid under this Lease, the Tenant will pay the deficiency to the Landlord to be calculated and paid monthly.

9.5
Re-entry.  No re-entry or entry will be construed as an election by the Landlord to terminate this Lease unless a written notice of intention to terminate is given to the Tenant. Despite a reletting without termination, the Landlord may elect at any time to terminate this Lease for a previous breach.

9.6
Landlord Performs Tenant's Covenants.  If the Tenant fails to perform any obligation under this Lease, the Landlord may perform the obligation and may enter the Premises without notice and do everything the Landlord considers necessary to ensure the obligation is performed, including without limitation the right to remediate the Property, Premises or the environment in accordance with the Tenant’s obligations pursuant to Paragraph 4.5.  The Tenant will pay as rent all costs and expenses incurred by the Landlord pursuant to this paragraph plus a 15% administration fee. The Landlord will not be liable for any loss or damages resulting from negligence or otherwise resulting from such action.

9.7
Damages.  If the Landlord terminates this Lease then in addition to other remedies, it may recover from the Tenant all costs incurred and damages suffered including the cost of recovering the Premises, professional fees and disbursements paid, the unamortized portion of any allowance or inducement, and the worth at the time of termination of the excess, if any, of (i) the amount of rent and charges equivalent to rent for the remainder of the Term over (ii) the then reasonable rental value of the Premises for the remainder of the Term calculated on a present value basis, all of which amounts will be immediately due and payable.

9.8
Distress.  None of the property of the Tenant is exempt from levy by distress. This paragraph may be pleaded as estoppel against the Tenant in an action brought to claim exemption.

PART 10
ACCESS BY LANDLORD
10.1
Access and Entry.  The Landlord will have the following rights:

(a)
The Landlord and its agents may enter the Premises at any reasonable time to examine them and show them to a prospective purchaser, tenant or mortgagee, or to carry out tests and inspections or prepare designs for safety, environmental or renovation purposes.  During the last 6 months of the Term, the Landlord may place a “For Rent” sign on the Premises and the Tenant will not interfere with the sign;

(b)
The Landlord may make alterations, additions and adjustments in the Premises where necessary to serve another tenant in the Building, but the Landlord will take reasonable steps to minimize disruption.  The Landlord may take material into the Premises without constituting an eviction of the Tenant.  The rent will not abate while the alterations, additions or adjustments are being made, and the Landlord will not be liable for damages to the property of the Tenant or interruption of business as a result of the entry; and

(c)
If after reasonable notice to the Tenant (except in an emergency when no notice is required), the Tenant is not available to open and permit entry to the Premises, the Landlord or its agents may enter by a master key or use reasonable force without being liable for damages or trespass.  Nothing in this paragraph imposes any liability on the Landlord to effect repairs or maintenance.

PART 11
MISCELLANEOUS
11.1
Holding Over.  If the Tenant holds over after the expiration of the Term, and the Landlord accepts rent, there is no tacit renewal of this Lease and the Tenant will be considered to be occupying the Premises as a Tenant from month to month at a rental, payable in advance on the first day of each month, equal to a sum of twice the monthly instalment of Basic Rent payable by the Tenant for the last lease year of the Term, and otherwise all terms and conditions of this Lease are applicable.

11.2
Rules and Regulations.  The Landlord may make, modify and enforce reasonable rules and regulations regarding the Property, including without limitation a security protocol.  All rules and regulations become a part of this Lease and the Tenant will comply with them.  The Landlord will give the Tenant notice of the rules and regulations.

11.3
Quiet Enjoyment.  Subject to the observance and performance by the Tenant of all its obligations under this Lease, the Tenant may use the Premises in accordance with the provisions of this Lease without interference by the Landlord, or any party claiming through the Landlord.

11.4
Premises Security.  The Landlord shall not be responsible in any manner whatsoever for the security of the Premises, the contents in the Premises, or for any other security matters related to the Tenant’s occupation of the Premises.  The Tenant shall be solely responsible for ensuring the security of the Premises and its contents within the Premises.

11.5
No Partnership.  The Landlord does not in any way or for any purpose become a partner of, or joint venturer or a member of a joint enterprise of the Tenant.  No provision of this Lease is intended to create a relationship between the parties other than that of Landlord and Tenant.

11.6
Interpretation.  Where the context requires, the singular includes the plural and vice versa, and the masculine, feminine and neuter include each other.  If the Tenant comprises two or more individuals or entities, the liability of each under this Lease is joint and several.

11.7
Registration.  This Lease will not be registered in the Land Title Office and the Landlord will not be required to deliver it in registrable form.

11.8
Interest.  All overdue monies payable to the Landlord by the Tenant on any account will bear interest at the rate equal to the annual rate of interest announced by the Bank of Montreal as a reference rate for its commercial loans made in Canada, plus 5%, from the due date until paid in full.

11.9
No Waiver.  The remedy by the Landlord or Tenant of a breach of an obligation in this Lease will not be considered to be a waiver of a subsequent breach of that or another obligation.  The subsequent acceptance of rent by the Landlord will not be a waiver of a preceding breach by the Tenant of an obligation in this Lease, regardless of the Landlord’s knowledge of the preceding breach at the time of the acceptance of rent.  No obligation in this Lease will be considered to have been waived by the Landlord or the Tenant unless the waiver is in writing and signed.

11.10
Unavoidable Delay. If either the Landlord or the Tenant is delayed, hindered in, or prevented from performing an act or complying with a covenant under this Lease by reason of Unavoidable Delay, the time for the doing of the act or complying with the covenant will be extended for a period equal to the period for which that Unavoidable Delay operates to prevent the act or thing required to be done or complied with.  The party obligated to do the act or comply with the covenant will not be in default until the expiration of the time so extended.  Each party will promptly notify the other of the occurrence of any Unavoidable Delay. The provisions of this paragraph do not excuse the Tenant from prompt payment of Basic Rent or additional rent as required under this Lease.

11.11
Notices.  Any notice to be given under this Lease will be in writing and will be considered to be given to the Tenant if delivered by hand to the Tenant or a responsible representative of the Tenant at the Premises, or if mailed by prepaid registered post, or if two attempts to deliver at reasonable times have been unsuccessful, if tacked in a prominent place at the Premises.  Any notice to be given under this Lease will be considered to be given to the Landlord if delivered by hand to Property Manager of the Landlord at 9th Floor, 333 Dunsmuir Street, Vancouver, BC V6B 5R3 or if mailed by prepaid registered post to the same address.  Notices will be considered to have been received, if delivered by hand upon delivery, if tacked at the Premises upon tacking, or if mailed upon the fifth business day following posting.

11.12
Time of Essence.  Time will be of the essence in this Lease.

11.13
Severance.  If any provision of this Lease or the application to any person of any provision is held to be invalid or unenforceable, the remainder of this Lease or its application will not be affected.

11.14
No Modification.  No representation, understanding or agreement has been made or relied upon except as expressly set out in this Lease.  This Lease may only be modified in writing signed by each party against whom the modification is enforceable.

11.15
Successors.  This Lease binds and benefits the parties and their respective heirs, administrators, successors and permitted assigns.  No rights benefit an assignee of the Tenant unless the assignment is in compliance with Part 7 of this Lease.  If the Landlord sells or transfers the Lands or the Building or both, the Tenant will either attorn to the purchaser or enter into a new lease of the Premises on the same terms and conditions.

11.16
Peaceful Surrender.  The Tenant will at the expiration or sooner determination of the Term, immediately surrender the Premises in a peaceable way and in the state of repair specified in this Lease.

11.17   Schedules.   The Schedules attached to this Lease form part of this Lease and to the extent any of such Schedules include additional terms and conditions, the Tenant covenants and agrees to abide by such terms and conditions as if originally incorporated into this Lease.

IN WITNESS WHEREOF the parties have duly executed and delivered this Lease as of the day and year first above written.

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY
by:








●
by:




SCHEDULE 1

Description of Lands

Legal description:  PID 008-510-202, Lot 39, Except Part in Plan LMP48951, Section 30, Township 2, NWD, Plan 38495

Civic address:  12330 88th Avenue, Surrey, B.C.

SCHEDULE 2

Plan of Premises 
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SCHEDULE 3

Access – non exclusive

Site Plan of Electric Shop and Related Buildings 
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SCHEDULE 4

Additional Terms and Conditions

1.
The Tenant acknowledges that there are BC Hydro electric works located on or near the Premises including various high voltage electrical lines, which require the Tenant to comply with all applicable health and safety rules and regulations to provide for the appropriate safety and security of all persons and equipment at the Premises.  The Tenant will ensure that safe work practices are carried out at the Premises.  In particular, the Tenant will meet the requirements of all applicable Workers’ Compensation Board rules and regulations, including Section 24 of the Industrial Health and Safety Regulations. 

2.
The Tenant acknowledges that minor levels of electrical induction may be experienced at the Premises due to the proximity of electrical lines. The Tenant agrees that it will not hold the Landlord responsible for any costs incurred as a result of any damage or disruption to, or interference with, the Tenant’s works, equipment or business activities caused by this electrical induction.

3.
The Tenant will ensure that no person or equipment comes within 4.5 metres of the electrical transmission line conductor wire at any time.

4.
The Tenant will not change the ground elevation of the Premises.

5.
The Tenant will not interfere with or allow the deterioration of the existing drainage patterns or soil stability of the Premises.

6. 
The Tenant will comply with the Fire Services Act and B.C. Fire Code rules and regulations including section 3.3 which prohibits the storage of wood products, flammable substances and other potentially hazardous commodities in the vicinity of electrical lines. The Tenant will not engage in, place or construct the following on the Premises or the Property:

(a) 
log decking;

(b) 
blasting or burning;

(c)
stockpiling of excavated, building or other material;

(d) 
building or portions of buildings, including foundations and eaves;

(e) 
storage or handling of flammable or explosive material; 

(f)
fueling of vehicles and equipment; and

7.
The Landlord reserves the right to enter, upon the Premises after giving the Tenant prior notice of its intention to enter (except in an emergency no notice is required to be given) to construct, install, maintain, operate, replace, and repair the electric conductors, towers, poles and other works at the Premises.

APPENDIX 11
ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT is made the ____ day of ________, 2004,

AMONG:

_______________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _________________, having an office at __________________________________________

(the “Purchaser”)

AND:

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY, a company incorporated pursuant to the laws of British Columbia with its Head Office at 333 Dunsmuir Street, Vancouver, British Columbia, V6B 5R3

(“BC Hydro”)

WITNESSES THAT WHEREAS:

A.
Pursuant to the Vancouver Island Call for Tenders issued 31 October 2003, BC Hydro has awarded an Electricity Purchase Agreement (“EPA”) to the Purchaser;

B.
The Purchaser has agreed to purchase from BC Hydro and Vancouver Island Energy Corporation (together, the “Vendor”) and the Vendor has agreed to sell to the Purchaser certain assets (the “Assets”) related to the Vancouver Island Generation Project (“VIGP”), pursuant to a VIGP Transfer Agreement to be entered into between the Vendor and the Purchaser concurrently with this Assignment and Assumption Agreement (the “Agreement”);

C.
The Assets, as set out in Appendix 2 of the VIGP Transfer Agreement, include a steam turbine, including associated equipment and material supplied by Sumitomo Corporation of America (“Sumitomo”) pursuant to a Purchase Contract between Sumitomo and Calpine Canada Investments Corporation and BC Hydro dated as of 5 April 2001, the interest of Calpine Canada Investments Corporation having been assigned to BC Hydro, inclusive of Change Order Nos. 1 to 12 inclusive, (the “Equipment Agreement”); and

D.
Pursuant to section 17.6.2 of the Equipment Agreement, Sumitomo has provided consent to the assignment by BC Hydro of the Equipment Agreement to the Purchaser as set out in Section C1 of Change Order No. 12.

NOW THEREFORE in consideration of the premises, mutual covenants and agreements contained in this Agreement, the sum of $10.00, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by each of the Parties to this Agreement, the Parties covenant and agree as follows:

1.
Interpretation:  Unless otherwise expressly defined herein, capitalized expressions herein shall have the meaning ascribed thereto as follows:

(i) “Affiliate” means, with respect to the Purchaser, any Person directly or indirectly Controlled by, Controlling, or under common Control with, the Purchaser.

(ii) “Encumbrance” means any encumbrance, lien, charge, pledge, mortgage, security interest, adverse claim, title defect or objection, reservation, legal notation, easement, right of occupation, any matter capable of registration against title or any contract to create any of the foregoing.

(iii) “Purchaser” means the Purchaser as described on page 1 of this Agreement and any Affiliate of the Purchaser.

2.
Assignment:  BC Hydro hereby assigns, grants, transfers, conveys and sets over to the Purchaser all the right, title, benefit and interest of BC Hydro in, to and under the Equipment Agreement together with the unexpired residue of the term of the Equipment Agreement and together with the benefit of each and every of the rights, covenants and other provisions therein contained free and clear of all Encumbrances, with full power and authority to demand, collect, sue for, recover, receive and give receipts for payments and to enforce payment thereunder for the performance of covenants in the name of the Purchaser.

3.
Effect of Assignment:  BC Hydro hereby agrees that the Purchaser is to have and to hold the Equipment Agreement and all of the monies, benefits and advantages to be derived therefrom and the right to enforce payment or the performance of covenants thereunder for its sole use and benefit.

4.
Assumption:  The Purchaser hereby assumes, and covenants and agrees with BC Hydro, to perform and observe all the duties, covenants, agreements, representations, warranties, indemnities and other obligations of BC Hydro under or in relation to the Equipment Agreement, whether occurring or arising before, on or after the date hereof, and the Purchaser shall be a party to, and bound by, the Equipment Agreement as if an original signatory thereto in the place and stead of BC Hydro.

5.
Indemnity of BC Hydro:  BC Hydro hereby agrees to indemnify and save harmless the Purchaser and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a) any breach by BC Hydro, or any inaccuracy, of any representation or warranty of BC Hydro contained in this Agreement;

(b) any breach or non-performance by BC Hydro of any covenant to be performed by it that is contained in this Agreement; and

(c) a breach or non-observance by BC Hydro of any obligation, liability, covenant or proviso in relation to all or any part of the Equipment Agreement arising prior to the execution and delivery of this Agreement.

6.
Indemnity of Purchaser:  The Purchaser hereby agrees to indemnify and save harmless BC Hydro and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a) any breach by the Purchaser, or any inaccuracy, of any representation or warranty of the Purchaser contained in this Agreement;

(b) any breach or non-performance by the Purchaser of any covenant to be performed by it that is contained in this Agreement; and

(c) any breach or non-observance by the Purchaser of any obligation, liability, covenant or proviso in relation to all or any part of the Equipment Agreement arising after the execution and delivery of this Agreement.

7.
Indemnification Conditions:  The right of a Party (“Indemnitee”) to be indemnified by the other Party (“Indemnitor”) under any indemnity contained herein in respect of a claim by a third party is subject to the conditions that:

(a) the Indemnitee gives the Indemnitor prompt notice of such claim, the right to select and instruct counsel, and all reasonable cooperation and assistance, including the availability of documents and witnesses within the control of the Indemnitee, in the defence or settlement of the claim;

(b) the Indemnitee does not compromise or settle the claim without the prior written consent of the Indemnitor; and

(c) any recovery made by way of counterclaim by the Indemnitee against the third party, which arises out of or is related to the claim, is applied first on account of costs and expenses the prosecution or settlement of the counterclaim, second on account of the defence or settlement of the claim by the third party, and lastly for the account of the Indemnitee.

The benefit of each indemnity contained herein extends to the directors, officers and employees of the Indemnitee, and “Indemnitee” includes each such person.

8.
Time of the Essence:  Time is of the essence under this Agreement and in respect of each provision hereof.

9.
Further Assurances:  The Parties will do such further acts and execute all other documents and instruments and do all other things deemed reasonably necessary or desirable by the other Party to implement and carry out the terms of this Agreement.

10.
Amendments:  This Agreement may be modified or amended only by written agreement of the Parties hereto.

11.
Severability:  Any provision of this Agreement which is illegal or unenforceable will be ineffective to the extent of the illegality or unenforceability without invalidating the remaining provisions of this Agreement.

12.
Enurement:  This Agreement will enure to the benefit of and be binding upon the Parties hereto and their respective successors and permitted assigns.

13.
Governing Law:  This Agreement will be governed by, and construed in accordance with, the laws of the Province of British Columbia.

14.
Counterparts:  This Agreement may be executed in any number of counterparts each of which is deemed an original and all of which together constitute one and the same document. 

IN WITNESS WHEREOF the Parties have entered into this Agreement effective as of the day and year first above written.

●:

By:



Authorized Signatory

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY:
By:



Authorized Signatory

APPENDIX 12

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT is made the ____ day of ________, 2004,

AMONG:

_______________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _________________, having an office at __________________________________________

(the “Purchaser”)

AND:

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY, a company incorporated pursuant to the laws of British Columbia with its Head Office at 333 Dunsmuir Street, Vancouver, British Columbia, V6B 5R3

(“BC Hydro”)

WITNESSES THAT WHEREAS:

A.
Pursuant to the Vancouver Island Call for Tenders issued 31 October 2003, BC Hydro has awarded an Electricity Purchase Agreement (“EPA”) to the Purchaser;

B.
The Purchaser has agreed to purchase from BC Hydro and Vancouver Island Energy Corporation (together, the “Vendor”) and the Vendor has agreed to sell to the Purchaser certain assets (the “Assets”) related to the Vancouver Island Generation Project (“VIGP”), pursuant to a VIGP Transfer Agreement to be entered into between the Vendor and the Purchaser concurrently with this Assignment and Assumption Agreement (the “Agreement”); and

C.
The Assets, as set out in Appendix 2 of the VIGP Transfer Agreement, include certain agreements made between Pope & Talbot Ltd. (“P&T”) and BC Hydro (the “P&T Agreements”, as set out in Schedule A attached hereto).

NOW THEREFORE in consideration of the premises, mutual covenants and agreements contained in this Agreement, the sum of $10.00, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by each of the Parties to this Agreement, the Parties covenant and agree as follows:

1.
Interpretation:  Unless otherwise expressly defined herein, capitalized expressions herein shall have the meaning ascribed thereto as follows:

(i)
“Affiliate” means, with respect to the Purchaser, any Person directly or indirectly Controlled by, Controlling, or under common Control with, the Purchaser.

(ii)
“Encumbrance” means any encumbrance, lien, charge, pledge, mortgage, security interest, adverse claim, title defect or objection, reservation, legal notation, easement, right of occupation, any matter capable of registration against title or any contract to create any of the foregoing.

(iii)
“P&T Agreements” means all of the agreements set out in Schedule A attached hereto.

(iv)
“Purchaser” means the Purchaser as described on page 1 of this Agreement and any Affiliate of the Purchaser.

2.
Assignment:  BC Hydro hereby assigns, grants, transfers, conveys and sets over to the Purchaser all the right, title, benefit and interest of BC Hydro in, to and under the P&T Agreements together with the unexpired residue of the term of each of the P&T Agreements and together with the benefit of each and every of the rights, covenants and other provisions therein contained free and clear of all Encumbrances, with full power and authority to demand, collect, sue for, recover, receive and give receipts for payments and to enforce payment thereunder for the performance of covenants in the name of the Purchaser.

3.
Effect of Assignment:  BC Hydro hereby agrees that the Purchaser is to have and to hold the P&T Agreements and all of the monies, benefits and advantages to be derived therefrom and the right to enforce payment or the performance of covenants thereunder for its sole use and benefit.

4.
Assumption:  The Purchaser hereby assumes, and covenants and agrees with BC Hydro, to perform and observe all the duties, covenants, agreements, representations, warranties, indemnities and other obligations of BC Hydro under or in relation to the P&T Agreements, whether occurring or arising before, on or after the date hereof, and the Purchaser shall be a party to, and bound by, the P&T Agreements as if an original signatory thereto in the place and stead of BC Hydro.

5.
Indemnity of BC Hydro:  BC Hydro hereby agrees to indemnify and save harmless the Purchaser and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a)
any breach by BC Hydro, or any inaccuracy, of any representation or warranty of BC Hydro contained in this Agreement;

(b)
any breach or non-performance by BC Hydro of any covenant to be performed by it that is contained in this Agreement; and

(c)
a breach or non-observance by BC Hydro of any obligation, liability, covenant or proviso in relation to all or any part of the P&T Agreements arising prior to the execution and delivery of this Agreement.

6.
Indemnity of Purchaser:  The Purchaser hereby agrees to indemnify and save harmless BC Hydro and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a)
any breach by the Purchaser, or any inaccuracy, of any representation or warranty of the Purchaser contained in this Agreement;

(b)
any breach or non-performance by the Purchaser of any covenant to be performed by it that is contained in this Agreement; and

(c)
any breach or non-observance by the Purchaser of any obligation, liability, covenant or proviso in relation to all or any part of the P&T Agreements arising after the execution and delivery of this Agreement. 

7.
Indemnification Conditions:  The right of a Party (“Indemnitee”) to be indemnified by the other Party (“Indemnitor”) under any indemnity contained herein in respect of a claim by a third party is subject to the conditions that:

(a)
the Indemnitee gives the Indemnitor prompt notice of such claim, the right to select and instruct counsel, and all reasonable cooperation and assistance, including the availability of documents and witnesses within the control of the Indemnitee, in the defence or settlement of the claim;

(b)
the Indemnitee does not compromise or settle the claim without the prior written consent of the Indemnitor; and

(c)
any recovery made by way of counterclaim by the Indemnitee against the third party, which arises out of or is related to the claim, is applied first on account of costs and expenses the prosecution or settlement of the counterclaim, second on account of the defence or settlement of the claim by the third party, and lastly for the account of the Indemnitee.

The benefit of each indemnity contained herein extends to the directors, officers and employees of the Indemnitee, and “Indemnitee” includes each such person.

8.
Time of the Essence:  Time is of the essence under this Agreement and in respect of each provision hereof.

9.
Further Assurances:  The Parties will do such further acts and execute all other documents and instruments and do all other things deemed reasonably necessary or desirable by the other Party to implement and carry out the terms of this Agreement.

10.
Amendments:  This Agreement may be modified or amended only by written agreement of the Parties hereto.

11.
Severability:  Any provision of this Agreement which is illegal or unenforceable will be ineffective to the extent of the illegality or unenforceability without invalidating the remaining provisions of this Agreement.

12.
Enurement:  This Agreement will enure to the benefit of and be binding upon the Parties hereto and their respective successors and permitted assigns.

13.
Governing Law:  This Agreement will be governed by, and construed in accordance with, the laws of the Province of British Columbia.

14.
Counterparts:  This Agreement may be executed in any number of counterparts each of which is deemed an original and all of which together constitute one and the same document. 

IN WITNESS WHEREOF the Parties have entered into this Agreement effective as of the day and year first above written.

●:

By:



Authorized Signatory

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY:
By:



Authorized Signatory

SCHEDULE A

P&T AGREEMENTS

1. Water and Effluent Services Agreement dated for reference August 31, 2002 between BC Hydro and Pope & Talbot Ltd., as amended by the Water and Effluent Services Amendment Agreement dated for reference February 20, 2003 between BC Hydro and Pope & Talbot Ltd.;

2. Letter Agreement dated February 7, 2003 between BC Hydro and Pope & Talbot Ltd. Re: continued occupation and use of two existing storage buildings and surrounding land by Pope &Talbot Ltd. on the Option Lands;

3. Licence (South Road Entrance) dated as of February 20, 2003 between British Columbia Hydro and Power Authority and Pope & Talbot Ltd.;

4. Effluent Pipe Licence dated for reference August 31, 2002 between Pope & Talbot Ltd. and British Columbia Hydro and Power Authority;

5. Easement Agreement – Nuisance made the 20th day of February, 2003 between British Columbia Hydro and Power Authority and Pope & Talbot Ltd.

APPENDIX 13

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT is made the ____ day of ________, 2004,

AMONG:

_______________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _________________, having an office at __________________________________________

(the “Purchaser”)

AND:

VANCOUVER ISLAND ENERGY CORPORATION, a company incorporated pursuant to the laws of British Columbia with an office at 333 Dunsmuir Street, Vancouver, British Columbia, V6G 5R3

(“VIEC”)

WITNESSES THAT WHEREAS:

A.
Pursuant to the Vancouver Island Call for Tenders issued 31 October 2003, British Columbia Hydro and Power Authority (“BC Hydro”) has awarded an Electricity Purchase Agreement (“EPA”) to the Purchaser;

B.
The Purchaser has agreed to purchase from BC Hydro and VIEC (together, the “Vendor”) and the Vendor has agreed to sell to the Purchaser certain assets (the “Assets”) related to the Vancouver Island Generation Project (“VIGP”), pursuant to a VIGP Transfer Agreement to be entered into between the Vendor and the Purchaser concurrently with this Assignment and Assumption Agreement (the “Agreement”); and

C.
The Assets, as set out in Appendix 2 of the VIGP Transfer Agreement, include the Benefits Agreement dated for reference the 7th day of November, 2003 between The Snuneymuxw First Nation and VIEC (the “Benefits Agreement”).

NOW THEREFORE in consideration of the premises, mutual covenants and agreements contained in this Agreement, the sum of $10.00, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by each of the Parties to this Agreement, the Parties covenant and agree as follows:

1.
Interpretation:  Unless otherwise expressly defined herein, capitalized expressions herein shall have the meaning ascribed thereto as follows:

(i)
“Affiliate” means, with respect to the Purchaser, any Person directly or indirectly Controlled by, Controlling, or under common Control with, the Purchaser.

(ii)
“Encumbrance” means any encumbrance, lien, charge, pledge, mortgage, security interest, adverse claim, title defect or objection, reservation, legal notation, easement, right of occupation, any matter capable of registration against title or any contract to create any of the foregoing.

(iii)
“Purchaser” means the Purchaser as described on page 1 of this Agreement and any Affiliate of the Purchaser.

2.
Assignment:  VIEC hereby assigns, grants, transfers, conveys and sets over to the Purchaser all the right, title, benefit and interest of VIEC in, to and under the Benefits Agreement together with the unexpired residue of the term of the Benefits Agreement and together with the benefit of each and every of the rights, covenants and other provisions therein contained free and clear of all Encumbrances, with full power and authority to demand, collect, sue for, recover, receive and give receipts for payments and to enforce payment thereunder for the performance of covenants in the name of the Purchaser.

3.
Effect of Assignment:  VIEC hereby agrees that the Purchaser is to have and to hold the Benefits Agreement and all of the monies, benefits and advantages to be derived therefrom and the right to enforce payment or the performance of covenants thereunder for its use and benefit.

4.
Assumption:  The Purchaser hereby assumes, and covenants and agrees with VIEC, to perform and observe all the duties, covenants, agreements, representations, warranties, indemnities and other obligations of VIEC under or in relation to the Benefits Agreement, including, without limitation, the payment obligations set out in Sections 6.1.2 and 6.1.3 of the Benefits Agreement, whether occurring or arising before, on or after the date hereof, and the Purchaser shall be a party to, and bound by, the Benefits Agreement as if an original signatory thereto in the place and stead of VIEC.

5.
Indemnity of VIEC:  VIEC hereby agrees to indemnify and save harmless the Purchaser and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a)
any breach by VIEC, or any inaccuracy, of any representation or warranty of VIEC contained in this Agreement;

(b)
any breach or non-performance by VIEC of any covenant to be performed by it that is contained in this Agreement; or

(c)
a breach or non-observance by VIEC of any obligation, liability, covenant or proviso in relation to all or any part of the Benefits Agreements arising prior to the execution and delivery of this Agreement.

6.
Indemnity of Purchaser:  The Purchaser hereby agrees to indemnify and save harmless VIEC and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a)
any breach by the Purchaser, or any inaccuracy, of any representation or warranty of the Purchaser contained in this Agreement;

(b)
any breach or non-performance by the Purchaser of any covenant to be performed by it that is contained in this Agreement; or

(c)
any breach or non-observance by the Purchaser of any obligation, liability, covenant or proviso in relation to all or any part of the Benefits Agreements arising after the execution and delivery of this Agreement. 

7.
Indemnification Conditions:  The right of a Party (“Indemnitee”) to be indemnified by the other Party (“Indemnitor”) under any indemnity contained herein in respect of a claim by a third party is subject to the conditions that:

(a) the Indemnitee gives the Indemnitor prompt notice of such claim, the right to select and instruct counsel, and all reasonable cooperation and assistance, including the availability of documents and witnesses within the control of the Indemnitee, in the defence or settlement of the claim;

(b) the Indemnitee does not compromise or settle the claim without the prior written consent of the Indemnitor; and

(c) any recovery made by way of counterclaim by the Indemnitee against the third party, which arises out of or is related to the claim, is applied first on account of costs and expenses the prosecution or settlement of the counterclaim, second on account of the defence or settlement of the claim by the third party, and lastly for the account of the Indemnitee.

The benefit of each indemnity contained herein extends to the directors, officers and employees of the Indemnitee, and “Indemnitee” includes each such person.

8.
Time of the Essence:  Time is of the essence under this Agreement and in respect of each provision hereof.

9.
Further Assurances:  The Parties will do such further acts and execute all other documents and instruments and do all other things deemed reasonably necessary or desirable by the other Party to implement and carry out the terms of this Agreement.

10.
Amendments:  This Agreement may be modified or amended only by written agreement of the Parties hereto.

11.
Severability:  Any provision of this Agreement which is illegal or unenforceable will be ineffective to the extent of the illegality or unenforceability without invalidating the remaining provisions of this Agreement.

12.
Enurement:  This Agreement will enure to the benefit of and be binding upon the Parties hereto and their respective successors and permitted assigns.

13.
Governing Law:  This Agreement will be governed by, and construed in accordance with, the laws of the Province of British Columbia.

14.
Counterparts:  This Agreement may be executed in any number of counterparts each of which is deemed an original and all of which together constitute one and the same document. 

IN WITNESS WHEREOF the Parties have entered into this Agreement effective as of the day and year first above written.

●:

By:



Authorized Signatory

VANCOUVER ISLAND ENERGY CORPORATION:
By:



Authorized Signatory

APPENDIX 14

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT is made the ____ day of ________, 2004,

AMONG:

VANCOUVER ISLAND ENERGY CORPORATION, a company incorporated pursuant to the laws of British Columbia with an office at 333 Dunsmuir Street, Vancouver, British Columbia, V6G 5R3

(“VIEC”)

AND:

_______________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _________________, having an office at __________________________________________

(the “Purchaser”)

WITNESSES THAT WHEREAS:

A.
Pursuant to the Vancouver Island Call for Tenders issued 31 October 2003, British Columbia Hydro and Power Corporation (“BC Hydro”) has awarded an Electricity Purchase Agreement (“EPA”) to the Purchaser;

B.
The Purchaser has agreed to purchase from BC Hydro and VIEC (together, the “Vendor”) and the Vendor has agreed to sell to the Purchaser certain assets (the “Assets”) related to the Vancouver Island Generation Project (“VIGP”), pursuant to a VIGP Transfer Agreement to be entered into between the Vendor and the Purchaser concurrently with this Assignment and Assumption Agreement (the “Agreement”); and

C.
The Assets, as set out in Appendix 2 of the VIGP Transfer Agreement, include Environmental Assessment Certificate E03-03 issued the 17th day of December, 2003 (the “EA Certificate”).

NOW THEREFORE in consideration of the premises, mutual covenants and agreements contained in this Agreement, the sum of $10.00, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by each of the Parties to this Agreement, the Parties covenant and agree as follows:

1.
Interpretation:  Unless otherwise expressly defined herein, capitalized expressions herein shall have the meaning ascribed thereto as follows:

(i)
“Affiliate” means, with respect to the Purchaser, any Person directly or indirectly Controlled by, Controlling, or under common Control with, the Purchaser.

(ii)
“Encumbrance” means any encumbrance, lien, charge, pledge, mortgage, security interest, adverse claim, title defect or objection, reservation, legal notation, easement, right of occupation, any matter capable of registration against title or any contract to create any of the foregoing.

(iii)
“Purchaser” means the Purchaser as described on page 1 of this Agreement and any Affiliate of the Purchaser.

2.
Assignment:  VIEC hereby assigns, grants, transfers, conveys and sets over to the Purchaser all the right, title, benefit and interest of VIEC in, to and under the EA Certificate together with the unexpired residue of the term of the EA Certificate and together with the benefit of each and every of the rights, covenants and other provisions therein contained free and clear of all Encumbrances, with full power and authority to demand, collect, sue for, recover, receive and give receipts for payments and to enforce payment thereunder for the performance of covenants in the name of the Purchaser.

3.
Effect of Assignment:  VIEC hereby agrees that the Purchaser is to have and to hold the EA Certificate and all of the benefits and advantages to be derived therefrom and the right to enforce the performance of covenants thereunder for its use and benefit.

4.
Assumption:  The Purchaser hereby assumes, and covenants and agrees with VIEC, to perform and observe all the duties, covenants, agreements, representations, warranties, indemnities and other obligations of VIEC under or in relation to the EA Certificate, whether occurring or arising before, on or after the date hereof, and the Purchaser shall be a party to, and bound by, the EA Certificate as if the original signatory thereto in the place and stead of VIEC.

5.
Indemnity of VIEC:  VIEC hereby agrees to indemnify and save harmless the Purchaser and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a)
any breach by VIEC, or any inaccuracy, of any representation or warranty of VIEC contained in this Agreement;

(b)
any breach or non-performance by VIEC of any covenant to be performed by it that is contained in this Agreement; or

(c)
a breach or non-observance by VIEC of any obligation, liability, covenant or proviso in relation to all or any part of the EA Certificate arising prior to the execution and delivery of this Agreement.

6.
Indemnity of Purchaser:  The Purchaser hereby agrees to indemnify and save harmless VIEC and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a)
any breach by the Purchaser, or any inaccuracy, of any representation or warranty of the Purchaser contained in this Agreement;

(b)
any breach or non-performance by the Purchaser of any covenant to be performed by it that is contained in this Agreement; or

(c)
any breach or non-observance by the Purchaser of any obligation, liability, covenant or proviso in relation to all or any part of the EA Certificate arising after the execution and delivery of this Agreement. 

7.
Indemnification Conditions:  The right of a Party (“Indemnitee”) to be indemnified by the other Party (“Indemnitor”) under any indemnity contained herein in respect of a claim by a third party is subject to the conditions that:

(a)
the Indemnitee gives the Indemnitor prompt notice of such claim, the right to select and instruct counsel, and all reasonable cooperation and assistance, including the availability of documents and witnesses within the control of the Indemnitee, in the defence or settlement of the claim;

(b)
the Indemnitee does not compromise or settle the claim without the prior written consent of the Indemnitor; and

(c)
any recovery made by way of counterclaim by the Indemnitee against the third party, which arises out of or is related to the claim, is applied first on account of costs and expenses the prosecution or settlement of the counterclaim, second on account of the defence or settlement of the claim by the third party, and lastly for the account of the Indemnitee.

The benefit of each indemnity contained herein extends to the directors, officers and employees of the Indemnitee, and “Indemnitee” includes each such person.

8.
Time of the Essence:  Time is of the essence under this Agreement and in respect of each provision hereof.

9.
Further Assurances:  The Parties will do such further acts and execute all other documents and instruments and do all other things deemed reasonably necessary or desirable by the other Party to implement and carry out the terms of this Agreement.

10.
Amendments:  This Agreement may be modified or amended only by written agreement of the Parties hereto.

11.
Severability:  Any provision of this Agreement which is illegal or unenforceable will be ineffective to the extent of the illegality or unenforceability without invalidating the remaining provisions of this Agreement.

12.
Enurement:  This Agreement will enure to the benefit of and be binding upon the Parties hereto and their respective successors and permitted assigns.

13.
Governing Law:  This Agreement will be governed by, and construed in accordance with, the laws of the Province of British Columbia.

14.
Counterparts:  This Agreement may be executed in any number of counterparts each of which is deemed an original and all of which together constitute one and the same document. 

IN WITNESS WHEREOF the Parties have entered into this Agreement effective as of the day and year first above written.

VANCOUVER ISLAND ENERGY CORPORATION:
By:



Authorized Signatory

●:

By:



Authorized Signatory

APPENDIX 15

ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT is made the ____ day of ________, 2004,

AMONG:

VANCOUVER ISLAND ENERGY CORPORATION, a company incorporated pursuant to the laws of British Columbia with an office at 333 Dunsmuir Street, Vancouver, British Columbia, V6G 5R3

(“VIEC”)

AND:

_______________________________, [a corporation/general partnership/limited partnership, joint venture or describe nature of any other legal entity] under the laws of _________________, having an office at __________________________________________

(the “Purchaser”)

WITNESSES THAT WHEREAS:

A.
Pursuant to the Vancouver Island Call for Tenders issued 31 October 2003, British Columbia Hydro and Power Corporation (“BC Hydro”) has awarded an Electricity Purchase Agreement (“EPA”) to the Purchaser;

B.
The Purchaser has agreed to purchase from BC Hydro and VIEC (together, the “Vendor”) and the Vendor has agreed to sell to the Purchaser certain assets (the “Assets”) related to the Vancouver Island Generation Project (“VIGP”), pursuant to a VIGP Transfer Agreement to be entered into between the Vendor and the Purchaser concurrently with this Assignment and Assumption Agreement (the “Agreement”); and

C.
The Assets, as set out in Appendix 2 of the VIGP Transfer Agreement, include an Air Emissions Permit Application dated February 4, 2004, inclusive of all documentation filed in support thereof, and/or the Air Emissions Permit, if issued in response to the Air Emissions Permit Application (the “Air Permit”).

NOW THEREFORE in consideration of the premises, mutual covenants and agreements contained in this Agreement, the sum of $10.00, and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by each of the Parties to this Agreement, the Parties covenant and agree as follows:

1.
Interpretation:  Unless otherwise expressly defined herein, capitalized expressions herein shall have the meaning ascribed thereto as follows:

(i)
“Affiliate” means, with respect to the Purchaser, any Person directly or indirectly Controlled by, Controlling, or under common Control with, the Purchaser.

(ii)
“Encumbrance” means any encumbrance, lien, charge, pledge, mortgage, security interest, adverse claim, title defect or objection, reservation, legal notation, easement, right of occupation, any matter capable of registration against title or any contract to create any of the foregoing.

(iii)
“Purchaser” means the Purchaser as described on page 1 of this Agreement and any Affiliate of the Purchaser.

2.
Assignment:  VIEC hereby assigns, grants, transfers, conveys and sets over to the Purchaser all the right, title, benefit and interest of VIEC in, to and under the Air Permit together with the unexpired residue of the term of the Air Permit and together with the benefit of each and every of the rights, covenants and other provisions therein contained free and clear of all Encumbrances, with full power and authority to demand, collect, sue for, recover, receive and give receipts for payments and to enforce payment thereunder for the performance of covenants in the name of the Purchaser.

3.
Effect of Assignment:  VIEC hereby agrees that the Purchaser is to have and to hold the Air Permit and all of the benefits and advantages to be derived therefrom and the right to enforce the performance of covenants thereunder for its use and benefit.

4.
Assumption:  The Purchaser hereby assumes, and covenants and agrees with VIEC, to perform and observe all the duties, covenants, agreements, representations, warranties, indemnities and other obligations of VIEC under or in relation to the Air Permit, whether occurring or arising before, on or after the date hereof, and the Purchaser shall be a party to, and bound by, the Air Permit as if the original signatory thereto in the place and stead of VIEC.

5.
Indemnity of VIEC:  VIEC hereby agrees to indemnify and save harmless the Purchaser and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a)
any breach by VIEC, or any inaccuracy, of any representation or warranty of VIEC contained in this Agreement;

(b)
any breach or non-performance by VIEC of any covenant to be performed by it that is contained in this Agreement; or

(c)
a breach or non-observance by VIEC of any obligation, liability, covenant or proviso in relation to all or any part of the Air Permit arising prior to the execution and delivery of this Agreement.

6.
Indemnity of Purchaser:  The Purchaser hereby agrees to indemnify and save harmless VIEC and its directors, officers, employees and agents from and against all claims and liabilities of every nature and kind arising as a result of or in connection with:

(a)
any breach by the Purchaser, or any inaccuracy, of any representation or warranty of the Purchaser contained in this Agreement;

(b)
any breach or non-performance by the Purchaser of any covenant to be performed by it that is contained in this Agreement; or

(c)
any breach or non-observance by the Purchaser of any obligation, liability, covenant or proviso in relation to all or any part of the Air Permit arising after the execution and delivery of this Agreement. 

7.
Indemnification Conditions:  The right of a Party (“Indemnitee”) to be indemnified by the other Party (“Indemnitor”) under any indemnity contained herein in respect of a claim by a third party is subject to the conditions that:

(a) the Indemnitee gives the Indemnitor prompt notice of such claim, the right to select and instruct counsel, and all reasonable cooperation and assistance, including the availability of documents and witnesses within the control of the Indemnitee, in the defence or settlement of the claim;

(b) the Indemnitee does not compromise or settle the claim without the prior written consent of the Indemnitor; and

(c) any recovery made by way of counterclaim by the Indemnitee against the third party, which arises out of or is related to the claim, is applied first on account of costs and expenses the prosecution or settlement of the counterclaim, second on account of the defence or settlement of the claim by the third party, and lastly for the account of the Indemnitee.

The benefit of each indemnity contained herein extends to the directors, officers and employees of the Indemnitee, and “Indemnitee” includes each such person.

8.
Time of the Essence:  Time is of the essence under this Agreement and in respect of each provision hereof.

9.
Further Assurances:  The Parties will do such further acts and execute all other documents and instruments and do all other things deemed reasonably necessary or desirable by the other Party to implement and carry out the terms of this Agreement.

10.
Amendments:  This Agreement may be modified or amended only by written agreement of the Parties hereto.

11.
Severability:  Any provision of this Agreement which is illegal or unenforceable will be ineffective to the extent of the illegality or unenforceability without invalidating the remaining provisions of this Agreement.

12.
Enurement:  This Agreement will enure to the benefit of and be binding upon the Parties hereto and their respective successors and permitted assigns.

13.
Governing Law:  This Agreement will be governed by, and construed in accordance with, the laws of the Province of British Columbia.

14.
Counterparts:  This Agreement may be executed in any number of counterparts each of which is deemed an original and all of which together constitute one and the same document. 

IN WITNESS WHEREOF the Parties have entered into this Agreement effective as of the day and year first above written.

VANCOUVER ISLAND ENERGY CORPORATION:
By:



Authorized Signatory

●:

By:



Authorized Signatory
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21 April 2004


