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PRELIMINARY FORM EPA

(Revised:  21 April 2004)

BC HYDRO

STANDARD ELECTRICITY PURCHASE AGREEMENT

(CAPACITY AND ASSOCIATED ENERGY)

VANCOUVER ISLAND CALL FOR TENDERS

Notes to Bidders:

1.
This Preliminary Form EPA applies to all types of generating facilities including those with differing technologies, fuel or energy sources and operating characteristics. 

2.
The base document applies to a Dispatchable/Non-Peaking Capacity projects.  Restrictions on dispatchability specified by the bidder in the Tender Forms will be set out in Appendix 9.  The special terms and conditions applicable to (a) Must Run/Full Capacity, (b) Must Run/Minimum Turndown and (c) Higher Capacity and Dispatchable/Peaking Capacity projects are set out in Appendix 18.  Each of these terms will be defined in the Quantitative Evaluation Methodology.

3.
The base document applies to facilities from which the total Capacity and Energy is sold to BC Hydro.  Appendix 16 contains the special terms and conditions applicable to  “split bid” facilities (ie. where only a portion of the Capacity and Energy from the facility is sold to BC Hydro).

4.
The base document applies regardless of the Fuel or Energy Source (for definition of “Energy Source” see Appendix 18, Part H) for the generating facility.  The provisions applicable to the different Fuel arrangements are set out in Appendix 8. Part A of Appendix 8 applies to all facilities other than gas-fired tolling facilities.  Part B of Appendix 8 applies to full tolling gas-fired facilities from which the total Capacity and Energy is sold to BC Hydro.  Part C of Appendix 8 applies to partial tolling gas-fired facilities from which the total Capacity and Energy is sold to BC Hydro.  Parts B and C of Appendix 16 apply to full tolling and partial tolling gas-fired facilities where only a portion of the Capacity and Energy is sold to BC Hydro.

5.
Certain other special terms and conditions applicable to different types of generating facilities or ownership structures are set out in Appendix 18.
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BC HYDRO

STANDARD ELECTRICITY PURCHASE AGREEMENT

(CAPACITY AND ASSOCIATED ENERGY)

VANCOUVER ISLAND CALL FOR TENDERS

THIS ELECTRICITY PURCHASE AGREEMENT (“EPA”) is made as of (, 2004.

BETWEEN:

______________________________, a company incorporated under the laws of __________________with its office at ____________________


(“Seller”)

AND:

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY, with its Head Office at 333 Dunsmuir Street, Vancouver, B.C. V6B 5R3.

(“Buyer”)

WHEREAS:

A.
The Buyer issued a call for tenders on 31 October 2003 for the sale of long-term dependable capacity and associated energy to the Buyer from independent power producers’ generation plants on Vancouver Island.

B.
A Pre-Qualification Submission was submitted in respect of the Project in response to the Buyer’s CFT not later than 29 March 2004 and Tender Forms in respect of the Project were submitted in response to the Buyer’s CFT not later than (.

C.
The Seller desires to sell to the Buyer, and the Buyer desires to purchase from the Seller, Capacity and associated Energy from the Seller’s Plant on the terms, conditions and exceptions set forth in this EPA.

1. INTERPRETATION

1.1 Definitions
 - Appendix 1 sets out or references the definitions applicable to certain words and expressions used in this EPA.

1.2 Appendices
 - Attached to and forming part of this EPA are the following appendices:

Appendix 1
-
Definitions

Appendix 2
-
Milestones, Schedule and Development Plan

Appendix 3
-
Tariff

Appendix 4
-
COD Certificate

Appendix 5
-
Seller’s Plant Description

Appendix 6
-
Sample Form Letter of Credit

Appendix 7
-
Sample Form Lender Consent Agreement

Appendix 8
-
Fuel Supply

Appendix 9
-
Dispatch Terms and Conditions

Appendix 10
-
Operating Security and LD Factor

Appendix 11
-
Capacity and Heat Rate Adjustment Tables

Appendix 12
-
Insurance

Appendix 13
-
Sample Form Subordinated Mortgage

Appendix 14
-
Sample Form General Security Agreement

Appendix 15
-
Permits for Seller’s Plant

Appendix 16
-
Post-COD Sales to Third Parties

Appendix 17
-
EPA Terms and Conditions for Renewal Terms

Appendix 18
-
Special Terms and Conditions

Appendix 19
-
Distillate Specifications

1.3 Headings
 - The division of this EPA into Articles, Sections, subsections, paragraphs and Appendices and the insertion of headings are for convenience of reference only and do not affect the interpretation of this EPA.

1.4 Plurality and Gender
 - Words in the singular include the plural and vice versa. Words importing gender include the masculine, feminine and neuter genders.

1.5 Governing Law
 - This EPA is made under, and will be interpreted in accordance with, the laws of the Province of British Columbia. Subject to Section 22.7, any suit, action or proceeding (a “Proceeding”) arising out of or relating to this EPA may be brought in the courts of the Province of British Columbia at Vancouver, and those courts have non-exclusive jurisdiction in respect of any Proceeding and the Parties hereby irrevocably attorn to the jurisdiction of such courts in respect of any Proceeding.

1.6 Industry Terms
 - Technical or industry specific phrases or words not otherwise defined in this EPA have the well known meaning given to those terms as of the date of this EPA in the industry or trade in which they are applied or used.

1.7 Statutory References
 - Reference to a statute means, unless otherwise stated, the statute and regulations, if any, under that statute, in force from time to time, and any statute or regulation passed and in force which has the effect of supplementing or superseding that statute or those regulations.

1.8 Currency
 - References to dollars or $ means Canadian dollars, unless otherwise stated.

1.9 Reference Indices
 - If any index, tariff or price quotation referred to in this EPA ceases to be published, or if the basis therefor is changed materially, there will be substituted an available replacement index, tariff or price quotation that most nearly, of those then publicly available, approximates the intent and purpose of the index, tariff or quotation that has so ceased or changed and this EPA shall be amended as necessary to accommodate such replacement index, tariff or price quotation, all as determined by written agreement between the Parties, or failing agreement, by arbitration under Section 22.7. 
1.10 Conversions
 - If a value used in a calculation in this EPA must be converted to another unit of measurement for purposes of consistency or to achieve a meaningful answer, the value will be converted to that different unit for purposes of the calculation.

1.11 Additional Interpretive Rules
 - For the purposes of this EPA, except as otherwise expressly stated:

(a) “this EPA” means this EPA as it may from time to time be supplemented or amended and in effect, and includes the Appendices attached to this EPA;

(b) the words “herein”, “hereof” and “hereunder” and other words of similar import refer to this EPA as a whole and not to any particular Section, subsection or other subdivision;

(c) the word “including” or “includes” is not limiting whether or not non-limiting language (such as “without limitation” or “but not limited to” or words of similar import) is used with reference thereto;

(d) any consent, approval or waiver contemplated by this EPA must be in writing and signed by the Party against whom its enforcement is sought, and may be given or withheld in the unfettered discretion of the Party of whom it is requested, unless otherwise expressly stated;

(e) unless otherwise expressly stated in this EPA, all rights and remedies of either Party under this EPA are cumulative and not exclusive of any other remedies to which either Party may be lawfully entitled, and either Party shall be entitled to pursue any and all of its remedies concurrently, consecutively and alternatively; and

(f) the provisions of Appendix 18, if any, govern over the other provisions of this EPA, and all provisions of this EPA are mutually explanatory of one another.

2. TERM

2.1 Term
 - The initial term (“Initial Term”) of this EPA commences on the Effective Date and continues until the 25th anniversary of COD subject to extension for the period specified pursuant to Section 11.3, unless it is terminated earlier as authorized under this EPA.

2.2 Renewal Terms
 - The Buyer may at the Buyer’s option: (a) renew the Initial Term for a renewal term of 5 years, and if the Buyer exercises that renewal right, then the Buyer may renew the first renewal term for a further renewal term of an additional 5 years; or (b) renew the Initial Term for a single renewal term of 10 years.  (Each such renewal term is called a “Renewal Term”, and, where the Buyer has elected to renew under subsection 2.2(a), together are called “Renewal Terms”).

2.3 Renewal Procedure
 - Except as set out in Appendix 17, the provisions of this EPA remain in full force and effect, unamended, during each Renewal Term.  The Buyer must exercise its right to a Renewal Term by notice (a “Renewal Notice”) given not later than the date that is 900 days prior to the commencement of the first or second Renewal Term as applicable, failing which the Buyer shall no longer be entitled to exercise the Buyer’s renewal right.  In the Renewal Notice the Buyer shall indicate whether the Seller is required to deliver a proposal in respect of either or both the Renewal Terms described in Section 2.2.  The Seller shall, within 90 days after receipt of a Renewal Notice provide the Buyer with a pricing proposal in accordance with the principles in Appendix 17 for the Renewal Term or Renewal Terms specified in the Renewal Notice, is such that the proposal may be accepted by the Buyer without further negotiation.  Following receipt of the pricing proposal, the Buyer may accept such proposal or the Parties shall negotiate thereafter in good faith and endeavour to agree in writing upon the pricing applicable to the Renewal Term or Renewal Terms specified in the Renewal Notice by applying the principles set out in Appendix 17.  If the parties fail to so agree by the date that is 270 days after delivery of the Renewal Notice, then the pricing applicable to the Renewal Term or Renewal Terms specified in the Renewal Notice will be determined by applying the principles set out in Appendix 17 by arbitration in accordance with Section 22.7.  The Parties will jointly instruct the arbitrator to complete the arbitration and render an award not later than 395 days before the commencement of the Renewal Term.  The Buyer shall have the right to withdraw the Renewal Notice or to specify the Renewal Term selected by the Buyer upon notice to that effect at any time not later than 30 days after receipt of the arbitration award.  If the Buyer has not given a notice specifying the Renewal Term selected by the Buyer by that date, the Buyer shall be deemed to have elected to withdraw the Renewal Notice.  If the Buyer delivers a notice specifying the Renewal Term selected by the Buyer, the EPA will be renewed for the specified Renewal Term at the prices agreed by the Parties or, where the Parties failed to so agree, in accordance with this Section 2.3, at the prices determined in accordance with the arbitration award, as applicable.

3. CONDITION SUBSEQUENT

3.1 Termination for Failure of Condition Subsequent
 - Subject to the other provisions of this Article 3, either Party may terminate this EPA unless the following condition is satisfied or has been waived on or before 90 days after the Effective Date, namely that the Parties have filed the EPA with the BCUC pursuant to Section 71 of the UCA and (i) the BCUC has advised the Parties that it approves the EPA or that it will not take any action in respect of the EPA; or (ii) any proceedings commenced pursuant to Section 71 in respect of the EPA have been completed, including issuance by the BCUC of its decision in those proceedings, and the BCUC has not made any order with respect to this EPA containing terms that could reasonably be expected to have an adverse effect on the Party seeking to terminate the EPA under this Section 3.1.

3.2 Efforts to Satisfy Conditions
 - The Parties agree to cooperate with each other to satisfy the condition in Section 3.1 as soon as practicable.  Each Party will take all steps required to enable satisfaction of such condition, including filing the EPA with the BCUC in a timely fashion and providing such evidence and witnesses as may be required in support of the EPA.  If the condition in Section 3.1 is not satisfied in whole or in part due to a Party’s (the “Breaching Party”) failure to comply with this Section 3.2 and that condition is not waived and the EPA is terminated under Section 3.1, the Breaching Party shall be liable to pay the non-Breaching Party, by not later than 5 Business Days after the date of termination, an amount equal to the LD Factor multiplied by the Bid Capacity.

3.3 Waiver
 - The condition set out in Section 3.1 is for the mutual benefit of the Parties and may be waived only by both Parties.

3.4 Termination
 - A Party entitled to terminate under Section 3.1 must do so by giving notice to terminate to the other Party by not later than 105 days after the Effective Date.  If the condition set out in Section 3.1 is satisfied or waived after the date specified in Section 3.1 and prior thereto this EPA has not been terminated, then neither Party shall thereafter have the right to terminate this EPA as a result of such condition not being satisfied or waived on or before the date specified in Section 3.1.

3.5 Effect of Termination
(a)
If this EPA is terminated by either Party due to a failure to satisfy or waive the condition in Section 3.l, the Buyer shall within 10 days after the date of termination return all Securities to the Seller after deducting any amount to which the Buyer is entitled pursuant to Section 3.2 and, subject to Section 17.3, the Parties shall have no further liabilities or obligations under this EPA. 

(b)
The provisions of Section 17.3 apply to any termination of this EPA pursuant to this Article 3.

4. DEVELOPMENT

4.1 Development and Construction of the Seller’s Plant
 - The Seller shall, at its expense, perform, or cause to be performed, all work necessary to complete the Project and achieve COD in accordance with the terms and conditions of this EPA. The Seller shall commence such work by the earlier of: (a) the date the condition in Section 3.1 is satisfied or waived; and (b) 106 days after the Effective Date, and shall thereafter diligently and continuously carry out such work.

4.2 Standard of Construction
 - The Seller shall finance, design, engineer, construct, interconnect to the Transmission System and commission the Seller’s Plant in compliance with the requirements of (a) all applicable Laws; (b) the terms and conditions of all Permits and land tenure agreements issued in connection with the Seller’s Plant; (c) Good Utility Practice; (d) the specifications in Appendix 5; (e) all requirements necessary to maintain the warranties issued by the suppliers of the Principal Equipment; (f) the BC Hydro Code of Conduct Guidelines attached to the CFT; and (g) the terms and conditions of this EPA, the Interconnection Agreement and the Facilities Agreement.  Without limiting the foregoing, all equipment installed in the Seller’s Plant shall conform to the codes, standards and rules applicable to power plants in British Columbia.  The Seller shall ensure that the Seller’s Plant is designed, engineered and constructed to operate in accordance with the requirements of this EPA for a period of not less than the Initial Term.

4.3 Permits
 - The Seller shall promptly obtain, comply with and maintain in full force and effect all Permits.

4.4 Milestones
 - The Seller shall meet each Milestone by the Guaranteed Milestone Date.

4.5 Development Reports
 - On the first day of each calendar month after the commencement of the Term (or, where such day is not a Business Day, on the first Business Day thereafter) and continuing until COD, the Seller shall deliver to the Buyer a report in a form satisfactory to the Buyer, acting reasonably, describing the progress of the Project, comparing the progress of the Project to the Schedule and Development Plan and describing the status of the Project with respect to each Milestone including the status of:

(a)
procurement, manufacture and delivery of the Principal Equipment and materials for the Seller’s Plant;

(b)
design, engineering, construction and commissioning of the Seller’s Plant;

(c)
the Interconnection Agreement and Facilities Agreement;

(d)
all Permit applications and any regulatory activities relative to the Project and the Seller’s Plant;

(e)
construction financing, if any, and long-term financing, if any, for the Project; and

(f)
the expected COD.

Each such report shall include a revised Schedule and Development Plan in the form attached in Appendix 2 which Schedule and Development Plan shall clearly indicate the changes since the previous Schedule and Development Plan provided by the Seller to the Buyer.

4.6 Documents
 - The Seller shall provide to the Buyer copies of the following forthwith upon securing, executing or creating each of the following:

(g) all design, engineering, procurement and construction contracts for the Seller’s Plant having a contract price of more than $1,000,000 including all contracts for the manufacture, delivery and installation of the Principal Equipment;

(h) operating and maintenance contracts for the Seller’s Plant;

(i) all material correspondence (including all applications) to or from any government or regulatory authority or any other Person with respect to any Material Permit; 

(j) Permits;

(k) agreements for construction financing, if any, and long-term financing, if any, for the Seller’s Plant;

(l) all applications to the Transmission Authority with respect to the interconnection of the Seller’s Plant to the Transmission System and all material correspondence to and from the Transmission Authority with respect to such interconnection;

(m) Interconnection Agreement and Facilities Agreement;

(n) insurance required pursuant to Article 11; and

(o) contracts for the sale of steam or other thermal energy from the Seller’s Plant, if any.

The Seller shall provide to the Buyer copies of any material amendments to any of the foregoing forthwith upon executing any such amendment. Information that is commercially sensitive, confidential or proprietary may be redacted from the documents provided to the Buyer under this Section, provided that the Seller shall make reasonable efforts to obtain all required consents to the disclosure of confidential information to the Buyer.

4.7 Buyer’s Rights During Development
 - Without limiting Article 19, the Buyer shall have the right, at the Buyer’s sole cost, to monitor the Project and the Seller shall comply with all reasonable requests of the Buyer to enable the Buyer to carry out such monitoring. The Seller shall cooperate in such physical inspections of the Seller’s Plant as may be reasonably requested by the Buyer. In exercising its rights under this Section 4.7, the Buyer shall not unreasonably interfere with the development of the Seller’s Plant.  Neither the review of any information relating to the Seller’s Plant nor any inspection of the Seller’s Plant by or on behalf of the Buyer shall be construed as an endorsement, approval or acceptance by the Buyer of the design or construction of the Seller’s Plant or shall waive, alter or affect any obligation of the Seller under this EPA.

4.8 Notice of Delay
 - The Seller shall give notice to the Buyer as soon as the Seller becomes aware of any material delay in the Project, including any expected delay in achieving any Milestone or any expected delay in COD, and the Seller shall in such notice state the length of the expected delay, the impact of such delay on the Schedule and Development Plan, the reasons for the delay and the steps the Seller has taken and intends to take to minimize the delay.

4.9 Installation of Weather Station
 - The Seller shall, prior to COD, install, operate and maintain a weather station acceptable to the Buyer, acting reasonably, which station shall be capable of recording such weather–related information as is required to prepare statements in accordance with subsection 10.1(a) and of being remotely interrogated and shall be installed at a location at the Seller’s Plant acceptable to the Buyer, acting reasonably.  In the event of any failure of the weather station, the Seller shall proceed promptly to repair the weather station.  Until such time as the weather station has been repaired or replaced, the Parties shall rely on information provided by any back-up weather station installed pursuant to subsection 8.11(c), or, in the absence of such back-up station, any other publicly available weather information for the area in which the Seller’s Plant is located.  The Seller shall allow the Buyer access to the Seller’s Plant at any time on reasonable advance notice for purposes of inspecting the weather station.  The Seller shall cause the weather station to be inspected, tested and adjusted on at least an annual basis.  If either Party has reason to believe that the weather station is inaccurate, the Seller shall cause the weather station to be tested forthwith after becoming aware of the potential inaccuracy.  The Seller shall give the Buyer reasonable prior notice of all inspections and tests of the weather station and shall permit a representative of the Buyer to attend such tests and shall provide the Buyer with copies of the results of all tests of the weather station.  If any test of the weather station discloses an inaccuracy in the weather station, any payments or adjustments made or calculated under this EPA that would have been affected by the inaccuracy shall be recalculated to correct for the inaccuracy.

5. COMMERCIAL OPERATION DATE

5.1 Guaranteed COD
 - The Seller shall ensure that the Seller’s Plant achieves COD by the Guaranteed COD Date plus Force Majeure Days.

5.2 Requirements for COD
 - Subject to Section 5.5, the Seller’s Plant will be deemed to have achieved COD at the commencement of the hour immediately following the hour in which all of the following conditions have been satisfied:

(a)
the Seller has successfully completed all testing of the Seller’s Plant required for the commencement of commercial operations at the Seller’s Plant by any Financing Documents, the Permits, the Interconnection Agreement, the operating agreement(s) for the Seller’s Plant, the Seller’s construction agreement for the Seller’s Plant, and the warranties provided by the manufacturers of the Principal Equipment;

(b)
an independent professional engineering certification has been obtained by the Seller stating that the Seller’s Plant has been completed in all material respects excepting punch list items that do not materially and adversely affect the ability of the Seller’s Plant to operate in accordance with this EPA;

(c)
the Seller’s Plant has generated Electricity for 72 continuous hours at an uninterrupted rate (adjusted to the AAC Equivalent Capacity) not less than 95% of the Bid Capacity.  The results of any test pursuant to this subsection will be determined by adjusting the Capacity during each hour of the test period (determined as the average of the 5-minute interval readings from the Metering Equipment during the relevant hour) to the AAC Equivalent Capacity.  The Capacity of the Seller’s Plant will be deemed to be the lowest hourly AAC Equivalent Capacity during the test period.  The test pursuant to this subsection shall be the last test conducted pursuant to Section 5.2 provided that the Buyer will, acting reasonably, consider any request to coordinate the test pursuant to this subsection with any other tests required pursuant to Section 5.2;

(d)
the Seller’s Plant has generated Electricity for 12 continuous hours at an uninterrupted rate (adjusted to the AAC Equivalent Capacity) not less than 95% and not more than 105% of the Bid Capacity multiplied by the Minimum Turndown.  The results of any test pursuant to this subsection will be determined by adjusting the Capacity during each hour of the test period (determined as the average of the 5-minute interval readings from the Metering Equipment during the relevant hour) to the AAC Equivalent Capacity.  The Capacity of the Seller’s Plant will be deemed to be the lowest hourly AAC Equivalent Capacity during the test period.  The Buyer will, acting reasonably, consider any request to coordinate the test pursuant to this subsection with any other tests required pursuant to Section 5.2;

(e)
no event which constitutes a Seller Default under subsections (c) or (g) of Section 118 of Appendix 1 has occurred and the Seller is not in material default under any Permit (and all such Permits are in full force and effect), any tenure agreement for the site on which the Seller’s Plant is located, the Interconnection Agreement or the Facilities Agreement; and

(f)
the Seller has delivered to the Buyer:

(i) copies of all documents required to be delivered to the Buyer under Section 4.6, except for the long-term financing agreement for the Seller’s Plant, if any, if that agreement is not executed at the time when all other requirements for COD have been satisfied;

(ii) Declaration of Compatibility-Generator (Operating), or such other document(s) of similar effect as may be substituted therefor, issued by the Transmission Authority to the Seller under the Interconnection Agreement;

(iii) data from the Metering Equipment sufficient to demonstrate compliance by the Seller with subsections 5.2(c) and 5.2(d);

(iv) the Long-Term Operating Plan;

(v) the Annual Operating Plan for the period from COD to December 31 next following COD or if COD occurs after September 30, for the period from COD to December 31 in the calendar year following COD;

(vi) the Operating Security;

(vii) payment of any amounts owing by the Seller to the Buyer under Sections 13.1 and 13.2; and

(viii) a COD Certificate.

5.3 Buyer Right to Observe
 - The Seller shall provide not less than 10 days’ prior notice to the Buyer of any proposed testing under subsection 5.2(a), 5.2(c) and 5.2(d) and the Buyer shall be entitled to attend and observe each test under subsection 5.2(a), 5.2(c) and 5.2(d).

5.4 COD Disputes
 - The Buyer may, by notice to the Seller within 15 days after the date of delivery to the Buyer of a COD Certificate, contest the COD Certificate on the grounds that the Seller has not satisfied the requirements for COD in Section 5.2 or Section 5.6, as the case may be. If the Buyer does not deliver a notice to the Seller contesting the COD Certificate within that 15 day period, COD will be deemed to have occurred as provided in Section 5.2 or Section 5.6, as the case may be. 

5.5 COD Acceleration
 - COD shall not occur prior to the Guaranteed COD Date without the Buyer’s prior consent.

5.6 Provisional COD
 - If the Seller has satisfied all requirements in Section 5.2, other than the requirements specified in subsection 5.2(c) and the portion of paragraph 5.2(f)(iii) that relates to subsection 5.2(c), then, subject to Section 5.5, the Seller may give notice to the Buyer that the Seller elects to declare Provisional COD, provided that prior to delivery of such notice all of the following conditions have been satisfied:

(a)
the Seller’s Plant has generated Electricity for 72 continuous hours at an uninterrupted rate (adjusted to the AAC Equivalent Capacity) not less than 80% of the Bid Capacity. The results of any test pursuant to this subsection will be determined by adjusting the Capacity during each hour of the test period (determined as the average of the 5-minute interval readings from the Metering Equipment during the relevant hour) to the AAC Equivalent Capacity.  The Capacity of the Seller’s Plant will be deemed to be the lowest hourly AAC Equivalent Capacity during the test period;

(b)
data from the Metering Equipment sufficient to demonstrate compliance by the Seller with subsection 5.6(a); and

(c)
the Seller has delivered the Capacity Shortfall Security to the Buyer.

Provisional COD will be deemed to have occurred at the commencement of the hour immediately following the hour in which the Seller has delivered notice to the Buyer in accordance with this Section 5.6 and all of the conditions in this Section 5.6 have been satisfied.

5.7 Test to Reset Nominal Capacity
 - If the Seller declared Provisional COD in accordance with Section 5.6, the Seller shall at its cost prior to the date that is 180 days after the date on which the Seller declared Provisional COD carry out a test to establish the Capacity of the Seller’s Plant.  Such test (“Nominal Capacity Reset Test”) shall consist of the Seller’s Plant generating Electricity for 72 continuous hours during a period designated by the Seller in advance as a test period for the purposes of this Section 5.7.  The results of the Nominal Capacity Reset Test will be determined by adjusting the Capacity during each hour of the Nominal Capacity Reset Test (determined as the average of the 5-minute interval readings from the Metering Equipment during the relevant hour) to the AAC Equivalent Capacity.  The Capacity of the Seller’s Plant for the purposes of the Nominal Capacity Reset Test will be the lowest hourly AAC Equivalent Capacity during the Nominal Capacity Reset Test.  The Seller shall give the Buyer not less than 10 days’ advance notice of the Nominal Capacity Reset Test and the Buyer shall be entitled to attend and observe such test.  The Seller shall provide the Buyer with data from the Metering Equipment for the Nominal Capacity Reset Test forthwith upon completion of such test.

6. OPERATION OF SELLER’S PLANT

6.1 Owner and Operator
 - The Seller shall own the Seller’s Plant and shall operate the Seller’s Plant using qualified and experienced persons.

6.2 Modification to Seller’s Plant
 - The Seller shall not make, without the Buyer’s prior consent, any modification or addition, or series of modifications or additions, to the Seller’s Plant, except for those modifications or additions which: (a) are not likely to have an adverse effect on the Seller’s ability to observe and perform its obligations under this EPA; or (b) are required to comply with a change in Law after the Effective Date.  The Seller shall provide prior notice to the Buyer of any modifications or additions, or series of modifications or additions, to the Seller’s Plant.

6.3 Standard of Operation
 - The Seller shall operate and maintain the Seller’s Plant in compliance with: (a) all applicable Laws; (b) the terms and conditions of all Permits and land tenure agreements issued in connection with the Seller’s Plant; (c) Good Utility Practice; (d) the specifications in Appendix 5; (e) all requirements necessary to maintain the warranties issued by the suppliers of the Principal Equipment; (f) the BC Hydro Code of Conduct Guidelines attached to the CFT; (g) the terms and conditions of this EPA, the Interconnection Agreement and the Facilities Agreement; and (h) any Energy Schedule delivered by the Buyer in accordance with this EPA.  Without limiting Sections 8.2 and 8.4 but subject to subsection 8.8(a), where the Seller is delivering Scheduled Energy, the Seller shall make commercially reasonable efforts to operate the Seller’s Plant in a manner that ensures delivery of Energy at the POI at a uniform rate within each hour.

6.4 Planned Outages
 - The Seller shall ensure that no Planned Outage occurs during the Peak Demand Months without the Buyer’s prior consent. The Seller shall ensure that the number of Planned Outage Hours in each EPA Year does not exceed the Scheduled Planned Outage Allowance Hours for that year.  The Seller shall ensure that Major Maintenance occurs only at the Major Maintenance Interval unless the Seller obtains the Buyer’s prior consent, such consent not to be unreasonably withheld.  The Seller shall make reasonable efforts to coordinate all Planned Outages with the Buyer’s requirements. Within 30 days after the date of receipt of the Annual Operating Plan or within 10 days after receipt of any adjustment to the Annual Operating Plan pursuant to subsection 6.6(b), the Buyer may require the Seller to reschedule any Planned Outage, provided that the rescheduling is consistent with Good Utility Practice and does not have a materially adverse effect on the operation of the Seller’s Plant or on any facility that is a thermal host for the Seller’s Plant.  The Seller shall, within 10 Business Days after receipt of any direction from the Buyer to reschedule a Planned Outage, notify the Buyer whether the Seller will or will not comply with the direction to reschedule the Planned Outage and where the Seller advises that it will not comply with such direction, the notice shall contain an explanation of the Seller’s reason for refusing to comply with such direction.

6.5 Records
 - During the Term and following expiry of the Term the Seller shall prepare and maintain all records required to properly administer this EPA, including Electricity generation records and operating logs, a log book of all Outages and other reductions in Electricity output (specifying the date, time, duration and reasons for each Outage and each reduction in Electricity output), maintenance reports, invoice support records, documents concerning compliance with Permits and applicable Laws, and all other records and logs consistent with Good Utility Practice.  The Seller shall maintain such records or duplicates of such records at the Seller’s Plant for a period of not less than 7 years from the date on which each such record is created.

6.6 Reports to the Buyer
 - The Seller shall deliver at the times specified below the following documents, reports, plans and notices to the Buyer:

(a)
Long Term Operating Plan - Not less than 60 days prior to the Guaranteed COD Date, the Seller shall provide to the Buyer an operating plan for the Seller’s Plant for the Term commencing at COD, including the long term major maintenance schedule. The Seller shall promptly provide the Buyer with copies of any amendments or modifications to the Long Term Operating Plan. The Long Term Operating Plan shall be consistent with Good Utility Practice and is intended to assist the Buyer in planning activities and is not a guarantee of the timing of Planned Outages;

(b)
Annual Operating Plan - On or before September 30 in each year during the Term, the Seller shall provide to the Buyer an operating plan for the Seller’s Plant for the 12 month period commencing on the next succeeding January 1. The plan shall include a schedule of Planned Outages for that 12 month period which shall comply with the provisions of Section 6.4 and be consistent with Good Utility Practice. The Seller may, on not less than 60 days’ prior notice to the Buyer, amend the Annual Operating Plan, subject to the provisions of Section 6.4;

(c)
Notice of Outages - The Seller shall promptly notify the Buyer of any Outage, or any anticipated Outage, of the Seller’s Plant. Any notice under this subsection shall include a statement of the cause of the Outage, the proposed corrective action and the Seller’s estimate of the expected duration of the Outage. The Seller shall use commercially reasonable efforts to promptly remove or mitigate any Forced Outage;

(d)
Notice of Planned Outages - The Seller shall give the Buyer notice of any Planned Outage (including any Scheduled Planned Outage) not less than 30 days prior to the deadline in Section 9.3 for the Buyer to submit an Energy Schedule for the period in which the Planned Outage is to commence;

(e)
Daily Availability Reports - The Seller shall on or before 0600 PPT on the Business Day prior to the day on which the Buyer is required to submit an Energy Schedule for the day to which the availability notice relates, deliver a notice to the Buyer stating the  Capacity and Energy available for sale to the Buyer for the day to which the availability notice relates and any limitations, restrictions or Outages affecting the Seller’s Plant. The Seller shall deliver a new availability notice to the Buyer promptly after the Seller determines that the actual Capacity and Energy available for sale to the Buyer is greater than or less than the Capacity or Energy stated in the most recent availability notice;

(f)
Interconnection Agreement and Facilities Agreement Defaults - The Seller shall give promptly to the Buyer a copy of any notice of a breach of, or default under, the Interconnection Agreement or the Facilities Agreement, whether given or received by the Seller;

(g)
Notice of Seller Defaults - The Seller shall notify the Buyer promptly of any Seller Default or any material risk that a Seller Default will occur; 

(h)
Reports to Transmission Authority - The Seller shall provide to the Buyer a copy of all reports delivered by the Seller to the Transmission Authority concurrent with delivery of those reports to the Transmission Authority; and

(i)
Test Reports – The Seller shall prepare and deliver to the Buyer a copy of the reports of all tests performed pursuant to Sections 5.2, 5.7 and 6.7.

6.7 Quarterly Demonstration Tests
 - The Seller shall at its cost on the first Business Day of each EPA Quarter or, if such date occurs during an Outage, on the first Business Day thereafter, perform or cause to be performed a test (“Quarterly Demonstration Test”) to establish the Demonstrated Capacity which test shall consist of the Seller’s Plant generating Electricity for 24 continuous hours during a period designated by the Seller in advance as a Quarterly Demonstration Test period.  The Capacity of the Seller’s Plant for purposes of a Quarterly Demonstration Test will be calculated by adjusting the Capacity during each hour of the Quarterly Demonstration Test period (determined as the average of the 5 minute interval readings during the relevant hour) to the AAC Equivalent Capacity.  The Demonstrated Capacity will be the lesser of:  (a) 105% of the Bid Capacity; (b) 105% of the Nominal Capacity; and (c) the lowest hourly AAC Equivalent Capacity during the test period.  If in any two consecutive Quarterly Demonstration Tests the Demonstrated Capacity is lower than 95% of the Nominal Capacity (a “Demonstration Test Failure”), the Seller shall be liable to pay LDs to the Buyer calculated in accordance with Section 13.4 and the Nominal Capacity shall be reduced to an amount equal to the highest Demonstrated Capacity achieved during those Quarterly Demonstration Tests in which the Demonstration Test Failure occurred.  If within 180 days after completion of the most recent of the Quarterly Demonstration Tests in which a Demonstration Test Failure occurred, the minimum Capacity (adjusted to the AAC Equivalent Capacity) demonstrated during a Quarterly Demonstration Test exceeds the Nominal Capacity, upon written notice from the Seller, the Nominal Capacity shall be increased up to such minimum Capacity (adjusted to the AAC Equivalent Capacity) as specified in the Seller’s notice, provided that such minimum Capacity (adjusted to the AAC Equivalent Capacity) shall not exceed the Nominal Capacity prior to the most recent reduction in Nominal Capacity pursuant to this Section 6.7. The Seller shall give the Buyer not less than 5 days’ prior notice of any tests pursuant to this Section 6.7 and the Buyer shall be entitled to attend any such test.  The Seller shall provide the Buyer with data from the Metering Equipment for all tests pursuant to this Section 6.7 forthwith upon completion of such tests.  The Parties may at any time agree in writing to determine the Demonstrated Capacity based on delivered Eligible Energy and in that event may waive the requirement for any or all tests pursuant to this Section 6.7.  If the Seller’s failure to carry out any test in accordance with this Section 6.7 is a result of a Deliberate Breach, the Demonstrated Capacity will be deemed to be zero.
6.8 Creation of Operating Committee
 - The Parties will establish an Operating Committee not later than November 1, 2006. The Operating Committee will consist of an equal number (not exceeding 3) of duly qualified representatives of each Party and one alternate for each Party, any of whom may be changed from time to time upon reasonable notice. Except as set out herein, the rules of practice and procedure for the Operating Committee will be determined by the Operating Committee. The Operating Committee will exist for the duration of the Term and will meet at least once each year during the Term and will keep a written record of its meetings and determinations. All determinations by the Operating Committee must be unanimous.

6.9 Duties of Operating Committee
 - The Operating Committee will perform such functions as the Parties may direct including developing Generating System Operating Orders and making all reasonable efforts to resolve and advise the Parties on technical issues, including routine and emergency operating procedures, communications and reporting applicable to the operation of the Seller’s Plant, and scheduling and dispatch procedures.

6.10 EPA Paramount
 - Notwithstanding that the Parties will have due regard for advice provided by the Operating Committee, no advice or inaction or action taken by the Operating Committee will override any provision of this EPA or in any other way diminish the rights, obligations or liabilities of, or prejudice the interests granted to, either Party under this EPA.

6.11 Consent to Participation in Transmission Authority Operating Committee
 - The Seller consents to the Buyer having a representative on, or attending meetings of, any operating committee established between the Seller and the Transmission Authority and the Seller shall seek the consent of the Transmission Authority to the participation of the Buyer in any such committee.

7. EXEMPTION FROM REGULATION

The Seller shall not take, or omit to take, any action that would cause the Seller to cease to be exempt from regulation as a “public utility”, as defined in the UCA, with respect to the Seller’s Plant, the sale of Capacity or Energy and the performance by the Seller of its obligations under this EPA where such designation as a “public utility” could reasonably be expected to have an adverse effect on the Buyer or its interests under this EPA.

8. PURCHASE AND SALE OBLIGATIONS

8.1 Pre-COD Energy
 - The Buyer will make reasonable efforts to accept delivery at the POI of all Pre-COD Energy, provided that prior to the Guaranteed COD Date the Seller shall be entitled on prior notice to the Buyer to sell Energy, other than Test Energy, to any Person other than the Buyer and in that case such Energy shall not be delivered or be deemed to be delivered to the Buyer. The Buyer shall pay for Test Energy in accordance with the tariff for Test Energy specified in Appendix 3.

8.2 Post-COD Sale of Capacity
 - Subject to subsection 8.8(a), in each hour during the Term after COD, the Seller shall make available to the Buyer at the POI, the Nominal Capacity (adjusted in accordance with Appendix 11 based on the temperature and humidity in each hour). 
8.3 Post-COD Purchase of Capacity
 - Subject to subsection 8.8(b), in each hour during the Term after COD, the Buyer shall accept the Nominal Capacity (adjusted in accordance with Appendix 11 based on the temperature and humidity in each hour).

8.4 Post-COD Sale of Energy 
- Subject to subsection 8.8(a), in each hour during the Term after COD, the Seller shall deliver to the Buyer at the POI, the Scheduled Energy.

8.5 Post-COD Purchase of Energy
- Subject to subsection 8.8(b), in each hour during the Term after COD, the Buyer shall accept delivery at the POI of all Eligible Energy.

8.6 Exclusivity
 - The Seller shall not at any time during the Term commit, sell or deliver any Capacity or Energy to any Person other than the Buyer except:

(a)
Energy generated prior to COD, other than Test Energy, provided that the Seller complies with the requirements of Section 8.1; and 

(b)
sales of any Capacity and Energy during any period in which the Seller has suspended its performance under the EPA in accordance with Article 15; and

(c)
if at any time, or from time to time, after COD, the Capacity of the Seller’s Plant exceeds 105% of the Nominal Capacity at that time and provided that:

(i)
the Seller gives prior notice to the Buyer, and

(ii)
in the case of any Capacity in excess of 105% of the Nominal Capacity at that time but not in excess of 105% of the Bid Capacity (the “Offered Capacity”), the Seller has first provided a written offer to the Buyer to reset the Nominal Capacity to include the Offered Capacity and the Buyer has within 30 days after receipt thereof, rejected or failed to respond to such offer;

the Seller may, subject to the provisions of Appendix 16, sell to third parties at any time thereafter Capacity and associated Energy in excess of 105% of the Nominal Capacity immediately prior to the issuance of the notice under this subsection 8.6(c) less any Capacity and associated Energy offered to, and accepted by, the Buyer under subsection 8.6(c)(ii).  The provisions of Appendix 16 are applicable at all times from and after the later of:

(A)
delivery of a notice pursuant to subsection 8.6(c)(i); and

(B)
where applicable, expiry of an offer pursuant to subsection 8.6(c)(ii) where the Buyer has rejected or failed to respond to such offer, 

until the end of the Term.

8.7 Custody, Control and Risk of Capacity and Energy
 - Custody, control and risk of, and title to: (a) Nominal Capacity, (b) Eligible Energy, and (c) any Pre-COD Energy delivered to the Buyer passes from the Seller to the Buyer at the POI. The Seller shall make the Nominal Capacity available and shall deliver, at the POI, Eligible Energy and any Pre-COD Energy delivered to the Buyer free and clear of all liens, claims, charges and encumbrances. The Seller shall be responsible for all transmission losses and costs, if any, relating to the transmission of Energy from the Seller’s Plant to the POI.

8.8 Limitations on Delivery and Acceptance Obligations
(a)
The obligations of the Seller under Sections 8.2 and 8.4 are subject to:

(i)
Force Majeure invoked by the Seller in accordance with Article 12;

(ii)
suspension, constraint or curtailment in the operation of the Transmission System preventing or limiting physical deliveries of Scheduled Energy hereunder for reasons that are not attributable to the Seller;

(iii)
disconnection of the Seller’s Plant from the Transmission System by the Transmission Authority for reasons that are not attributable to the Seller; 

(iv)
the right of the Seller to suspend its performance under the EPA in accordance with Article 15; 

(v)
Scheduled Planned Outages; and

(vi)
Forced Outages, provided that the number of hours in the Billing Month in which the Seller’s Plant is subject to a Forced Outage does not exceed 3% of the total number of hours in the Billing Month.

(b)
The obligations of the Buyer under Sections 8.1, 8.3 and 8.5 are subject to:

(i)
Force Majeure invoked by the Buyer in accordance with Article 12;

(ii)
disconnection of the Seller’s Plant from the Transmission System for reasons not attributable to the Buyer; and

(iii)
the right of the Buyer to suspend the Seller’s performance under the EPA in accordance with Article 15.

8.9 Price and Payment Obligation
 - The Buyer shall pay for Demonstrated Capacity and Eligible Energy in accordance with Appendix 3.  The amounts payable by the Buyer to the Seller pursuant to Appendix 3 are the full and complete payment and consideration for the acquisition or retention by the Buyer of the Demonstrated Capacity, Eligible Energy and Off-Site Emission Reduction Rights. 

8.10 Off-Site Emission Reduction Rights and Green Rights

(a)
The Seller acknowledges that the Buyer is entitled to any and all Off-Site Emission Reduction Rights. The Seller, upon the reasonable request of the Buyer, shall do, sign or cause to be done or signed all further acts, deeds, things, documents and assurances required to give effect to this subsection 8.10(a).

(b)
To the extent that Emission Reduction Rights cannot be lawfully allocated between those arising at the Seller’s Plant and those arising elsewhere, all Emission Reduction Rights will be wholly the property of the Buyer.

(c)
The Seller is solely responsible at the Seller’s cost for compliance with all regulatory or other legal requirements with respect to all emissions from the Seller’s Plant, including greenhouse gas emissions. The Buyer has no responsibility or liability of any kind whatsoever with respect to any such emissions and the Seller shall indemnify the Buyer for any liability suffered or incurred by the Buyer with respect to any such emissions.

(d)
The Seller retains title to all Green Rights.

8.11 Revenue Metering Equipment

(a)
The Seller shall, at its cost, ensure that revenue metering equipment is installed, operated and maintained in accordance with the requirements of the Transmission Authority. The revenue metering equipment shall be installed at a location approved by the Buyer which location shall be such that the revenue metering equipment can measure at 5 minute intervals the Energy generated by the Seller’s Plant independent of all other generation equipment or facilities. The Seller shall ensure that the revenue metering equipment is capable of being remotely interrogated and is sufficient to accurately meter (at the levels of accuracy specified in Appendix 3) the quantity of Energy to be purchased and sold hereunder.  The Seller shall ensure that the meter is calibrated to measure the quantity of Energy delivered to the POI. 

(b)
The Metering Equipment shall be used for purposes of calculating the amount of Eligible Energy. The Seller consents to the release by the Transmission Authority to the Buyer of all data from all monitoring by or on behalf of the Transmission Authority of the Metering Equipment and the Seller shall cause the Transmission Authority to provide such information to the Buyer as it is collected. In the event of any failure of the Metering Equipment, the Parties shall, until such time as the Metering Equipment has been repaired or replaced, rely upon information provided by any back-up meter installed pursuant to subsection 8.1l(c), or, in the absence of such back-up meter, the Seller’s metering equipment for purposes of calculating payments due under this EPA. If there is any dispute regarding the accuracy of the Metering Equipment, either Party may give notice to the other Party of the dispute, in which case the Buyer and the Seller will proceed to rectify the matter in accordance with the Electricity and Gas Inspection Act (Canada). The Seller shall allow the Buyer to access the Seller’s Plant at any time on reasonable advance notice for purposes of inspecting the Metering Equipment. The Seller shall cause the Metering Equipment to be inspected, tested and adjusted on at least an annual basis. If either Party has reason to believe that the Metering Equipment is inaccurate, the Seller shall cause the Metering Equipment to be tested forthwith upon becoming aware of the potential inaccuracy. The Seller shall provide the Buyer with copies of all meter calibration test results and all other results of any test of the Metering Equipment. If any test of the Metering Equipment discloses an inaccuracy outside the inaccuracies permitted under the Electricity and Gas Inspection Act, any payments or adjustments made or calculated under this EPA that would have been affected by the inaccuracy shall be recalculated to correct for the inaccuracy.  For purposes of such correction, if the inaccuracy is traceable to a specific event or occurrence at a reasonably ascertainable time, then the adjustment shall extend back to that time; otherwise, it shall be assumed that the error has existed for a period equal to one half of the time elapsed since the meter was installed or one half of the time since the last meter test, whichever is later. Any amounts which are determined to be payable or subject to refund as a result of such re-computations shall be paid to the Party entitled to such amounts within 20 days after the paying Party is notified of the re-computation, with interest at the rate specified pursuant to subsection 10.2(b) from the date payment was originally made to the date of payment or refund of such adjustment. The Seller shall give the Buyer reasonable prior notice of all inspections, tests and calibrations of the Metering Equipment and shall permit a representative of the Buyer to witness and verify such inspections, tests and calibration.

(c)
The Buyer may at any time during the Term at the Buyer’s sole cost on not less than 30 days prior notice to the Seller install a duplicate revenue meter and/or duplicate weather station at the Seller’s Plant and the Seller shall allow the Buyer to access the Seller’s Plant for such purpose and hereby grants to the Buyer a license of occupation for such equipment and for access to such equipment, provided that the Buyer agrees that it will not register such license of occupation against title to the land on which the Seller’s Plant is located. The Seller shall make transformers, transformer connections and telephone access available to the Buyer, as required, if the Buyer elects to install a duplicate revenue meter and/or weather station. Any duplicate revenue meter and metering equipment and weather station installed by the Buyer will remain the property of the Buyer and the Seller shall not tamper with, remove or move such meter or equipment.

9. DISPATCH RIGHTS AND ENERGY SCHEDULES

9.1 Dispatch Right
 - Subject to the restrictions in this Article 9 and Appendix 9, the Buyer shall have the right to determine the dispatch control of the Seller’s Plant, including the start-ups, shut downs and generation levels and the Seller shall comply with any dispatch instructions delivered by the Buyer in accordance with this EPA.

9.2 Scheduling
 - Except as otherwise provided in this EPA, Energy may be scheduled by the Buyer in accordance with the provisions of this Article 9 by providing written notice to the Seller setting forth the quantity of Energy scheduled and the times for delivery of such Energy to the Buyer at the POI. Any schedule delivered by the Buyer to the Seller under this Section 9.2 shall comply with the restrictions in Appendix 9 and the following restrictions:

(a)
The Buyer may not schedule an amount of Energy for delivery in an hour in excess of the Demonstrated Capacity (adjusted in accordance with Appendix 11 to reflect actual temperature and humidity based on the Buyer’s weather forecast at the time of delivery of the Energy Schedule) multiplied by 1 hour;

(b)
The Buyer may not schedule Energy during any hour in excess of that which the Seller has advised in a notice delivered in accordance with subsection 6.6(e) is available for that hour; and

(c)
The Buyer may not schedule Energy during any hour below the Minimum Turndown multiplied by the Demonstrated Capacity (adjusted in accordance with Appendix 11 to reflect actual temperature and humidity based on the Buyer’s weather forecast at the time of delivery of the Energy Schedule) multiplied by 1 hour.

Prior to the first day of each calendar month commencing with the month in which the Seller expects to achieve COD, the Buyer shall provide to the Seller a projection of the amount of Energy to be scheduled by the Buyer for each hour of such month.

9.3 Final Delivery Schedule
 - The Buyer shall, subject to Section 9.2 and Appendix 9, notify the Seller on a daily basis before 0630 PPT of the schedule for delivery of Energy for the 24 hour period commencing at 0000 PPT of the next following day.

9.4 Scheduling Changes
 - The Buyer shall have the right to make any change to any schedule delivered pursuant to Section 9.3 at any time up to and including 90 minutes prior to the commencement of the applicable scheduled hour. Any changes made by the Buyer to a schedule delivered under Section 9.3 shall be subject to Sections 9.2 and Appendix 9.

9.5 Change in Scheduling Terms and Conditions
 - If the scheduling terms stipulated in this Article cannot be followed due to changes made to standards related to system reliability or safety or as a result of changes made to the operating conditions of the Transmission System or as a result of the issuance of, or amendments to, the Generating System Operating Orders, or if the Buyer determines that the scheduling terms stipulated in this Article are inconsistent with prevailing scheduling standards of utilities who are members of the WECC, the Parties shall negotiate new scheduling terms in good faith which shall be consistent, insofar as possible, with the intent of this Article and where the Parties are not able to reach agreement on scheduling, the matter shall be resolved by arbitration pursuant to Section 22.7.

9.6 Required Scheduling Capabilities
 - Each Party shall maintain (or be responsible for arranging on its behalf) a 24 hour real-time fully capable scheduling operation throughout the Term. In addition, each Party shall comply with all applicable WECC scheduling requirements and criteria.

10. STATEMENTS AND PAYMENT

10.1 Statements

(a)
In each calendar month after the calendar month in which Pre-COD Energy is first delivered to the Buyer, the Seller shall, by the 15th day of the month or the first Business Day thereafter, deliver to the Buyer a statement prepared by the Seller for the preceding calendar month. The statement must comply with any billing guideline issued by the Buyer pursuant to Section 10.4 and must indicate, among other things, the Adjusted Payment Amount, A Monthly, any LDs payable by the Seller to the Buyer, any Final Amounts owing by either Party to the other Party and set out in reasonable detail the manner by which the statement and the amounts shown thereon were computed. The statement must be accompanied by sufficient data to enable the Buyer, acting reasonably, to satisfy itself as to the accuracy of the statement. 

(b)
Either Party may give notice to the other Party of an error, omission or disputed amount on a statement within 36 months after the statement was first issued together with reasonable detail to support its claim. After expiry of that 36 month period, amounts on a previously issued statement will be considered accurate and amounts which were omitted will be considered to be nil, other than amounts disputed in accordance with this section within the 36 month period, which will be resolved in accordance with this EPA.

10.2 Payment

(a)
Within 15 days after receipt of a statement delivered pursuant to subsection 10.1(a) and subject to Section 14.7, the Buyer shall pay to the Seller or, if the LDs or any Final Amount owing by the Seller to the Buyer exceeds the amount otherwise payable by the Buyer, the Seller shall pay to the Buyer, the amount set out in the statement, except to the extent the Party required to make payment in good faith disputes all or part of the statement by notice to the other Party in compliance with subsection 10.1(b).  If a Party disputes any portion of a statement, that Party must nevertheless pay the undisputed net amount payable by that Party pursuant to the statement.  The Party receiving payment may dispute the amount paid by notice to the other Party in accordance with subsection 10.1(b).

(b)
Any amount required to be paid in accordance with this EPA, but not paid by either Party when due, will accrue interest at an annual rate equal to the Prime Rate plus 3%.  Any disputed amount that is found to be payable will be deemed to have been due within 15 days after the date of receipt of the statement which included the disputed amount.

10.3 GST and PST
 - All dollar amounts in this EPA do not include GST and PST, which, if applicable, will be added to each statement.

10.4 Billing Guideline
 - The Seller shall comply with any reasonable written billing guideline (including any requirements with respect to the form of statements pursuant to Section 10.1) issued by the Buyer during the Term, provided that any such billing guideline shall not vary the express terms of this EPA. Any such billing guideline will be deemed to be incorporated into and be a part of this EPA. If there is any conflict between a billing guideline and this EPA, this EPA will govern.

10.5 Set-off
 - If the Buyer and the Seller each owe the other an amount under this EPA in the same month, then such amounts with respect to each Party shall be aggregated and the Parties may discharge their obligations to pay through netting, in which case the Party, if any, owing the greater aggregate amount shall pay to the other Party the difference between the amounts owed. Except as otherwise expressly provided herein, each Party reserves all rights, setoffs, counterclaims and other remedies and defences which such Party has or may be entitled to arising from or related to this EPA.

11. INSURANCE/DAMAGE AND DESTRUCTION

11.1 Insurance
 - The Seller shall place, maintain and pay for policies of insurance specified in Appendix 12 from and after the dates specified in Appendix 12.

11.2 Insurance Provisions
 - Commercial general liability policies must include the Buyer, its directors, officers, employees and agents as additional insureds and must contain cross liability and severability of interest clauses. Builders’ Risk and All Risks Property and Machinery Breakdown Insurance must include a waiver of the insurer’s rights of subrogation against the Buyer.  All policies must be endorsed to provide to the Buyer not less than 30 days’ prior notice of cancellation, non-renewal or material amendment.  All policies must be considered primary and must not bring into contribution any other valid and collectible insurance.  The Seller shall give the Buyer a copy of the insurance certificate for each policy required to be maintained by the Seller under this Article 11 not more than 30 days after the effective date of coverage and immediately upon renewal thereafter.  All such policies shall be placed with insurers acceptable to the Buyer, acting reasonably with a minimum Standard & Poor’s credit rating of BBB (or equivalent) and be in a form acceptable to the Buyer acting reasonably.  Seller shall be responsible for and liable, in each claim or occurrence, for all deductibles with respect to any claim made under policies procured by the Seller pursuant to Article 11.

11.3 Damage or Destruction of the Seller’s Plant
 - If the Seller’s Plant is damaged or destroyed, in whole or in part, by any cause or peril, the Seller shall diligently and on a timely basis and at its own cost, repair, rebuild and replace if necessary the Seller’s Plant and restore the same to at least the condition in which it was in immediately prior to the damage or destruction and to the condition that the Seller is required to maintain the Seller’s Plant in pursuant to this EPA. Nothing in this Section limits the rights of either Party to terminate this EPA under any other section of this EPA, except that provided the Seller continues diligent efforts to repair the damage and resume deliveries of Capacity and Scheduled Energy hereunder, the Buyer may not exercise its right to terminate this EPA under Section 17.1(e), unless any Force Majeure occasioned by the damage or destruction of the Seller’s Plant continues for not less than 730 days after the date of the notice invoking Force Majeure. Provided the Seller complies with its obligations under this Section 11.3, the Initial Term shall be extended by the number of days required to repair the damage to the Seller’s Plant such that the Seller is capable of making Nominal Capacity available and resuming deliveries of Scheduled Energy hereunder.

12. FORCE MAJEURE

12.1 Invoking Force Majeure and Notice

(a)
Neither Party will be in breach or default as to any obligation under this EPA if that Party is unable to perform that obligation due to an event or circumstance of Force Majeure, of which notice is given as required in this Section 12.1.

(b)
If there is a Force Majeure affecting a Party’s ability to perform an obligation under this EPA, that Party shall promptly notify the other Party of the Force Majeure. The notice must identify the nature of the Force Majeure, its expected duration and the particular obligations affected by the Force Majeure. The affected Party shall provide reports to the other Party with respect to the Force Majeure at such intervals as the other Party may reasonably request while the Force Majeure continues. A Party will be deemed to have invoked Force Majeure from the date when that Party gives notice of the Force Majeure in accordance with this subsection 12.1(b). The Party invoking Force Majeure shall give prompt notice of the end of the Force Majeure.

(c)
The Party invoking Force Majeure shall use all commercially reasonable efforts, including sourcing goods and services from alternative suppliers or using alternative methods, to remove the Force Majeure as soon as possible, provided that settlement of strikes, lockouts and other labour disturbances will be wholly within the discretion of the Party involved. The Parties acknowledge that the foregoing does not oblige or permit the Seller to provide electricity from any generating source other than the Seller’s Plant. The Party invoking Force Majeure shall promptly respond to any inquiry from the other Party regarding the efforts being undertaken to remedy the situation.

12.2 Exclusions
 - A Party may not invoke Force Majeure:

(a)
for any economic hardship or for lack of money, credit or markets; or

(b)
if the Force Majeure is the result of a breach by the Party seeking to invoke Force Majeure of a permit, certificate, license or approval or of any applicable Laws; or

(c)
for a mechanical breakdown, unless the Party seeking to invoke Force Majeure can demonstrate by clear and convincing evidence that the mechanical breakdown was caused by a latent defect in the design or manufacture of the equipment which could not reasonably have been identified by normal inspection or testing of the equipment; or

(d)
if the Party seeking to invoke Force Majeure has failed to use all commercially reasonable efforts to prevent or remedy the situation and remove, so far as possible and with reasonable dispatch, the Force Majeure; or

(e)
if the Force Majeure was caused by a breach of, or default under, this EPA or a wilful or negligent act or omission by the Party seeking to invoke Force Majeure; or 

(f)
for any acts or omissions of third parties, including any vendor, supplier, contractor or customer of the Seller, but excluding Governmental Authorities, unless such acts or omissions are themselves excused by reason of Force Majeure as defined in this EPA.

12.3 Extended Force Majeure
 - Where the Buyer has invoked Force Majeure in accordance with this Article 12 and such Force Majeure has continued for 30 or more days, the Buyer may give written notice to the Seller (a “Cost Reduction Notice”).  Upon receipt of a Cost Reduction Notice, the Buyer and the Seller shall, in good faith, negotiate such measures as are reasonably available to the Seller to reduce or avoid costs associated with the operation and maintenance of the Seller’s Plant, taking into account the anticipated length of the Force Majeure and the requirement to restart the Seller’s Plant at the end of the Force Majeure and upon conclusion of a written agreement with respect to such costs, the OMC Payment will be reduced by the agreed amount.  Where the Buyer has delivered a Cost Reduction Notice to the Seller, the Seller shall have a reasonable period of time following receipt of a notice from the Buyer of the end of the Force Majeure to resume making Nominal Capacity available and delivering Scheduled Energy.

13. LIQUIDATED DAMAGES

13.1 Development and Construction Milestones
 - If the Seller fails to achieve a Milestone by the applicable Guaranteed Milestone Date plus Force Majeure Days, the Seller shall pay to the Buyer, within 3 Business Days after the Guaranteed Milestone Date plus Force Majeure Days, Milestone LDs in the amount specified in Appendix 2 for the relevant Milestone.  If by that date the Seller delivers to the Buyer a Letter of Credit in an amount equal to the amount of the Milestone LDs, the Seller shall not be required to pay the Milestone LDs until the earlier of COD or the date of termination of the EPA by the Buyer pursuant to subsection 17.l(a), (b), or (f).  If the Seller’s Plant achieves COD by the Guaranteed COD Date plus Force Majeure Days or if this EPA is terminated prior to COD by the Buyer pursuant to subsection 17.1(c), (d), or (e) or by the Seller under Section 17.2, or by either Party under Section 3.1, the Milestone LDs will be deemed to be waived and the Seller shall be relieved of all liability for Milestone LDs and the Buyer shall refund, without interest, any Milestone LDs paid to the Buyer.

13.2 COD Delay
 - If the Seller’s Plant fails to achieve COD by the Guaranteed COD Date plus Force Majeure Days, the Seller shall pay COD Delay LDs to the Buyer in the amount of $222/MW multiplied by the Bid Capacity multiplied by the number of days from the Guaranteed COD Date plus Force Majeure Days to the earlier of COD or the date on which the Buyer is entitled to terminate the EPA pursuant to subsection 17.1(b) whether or not the Buyer exercises its right to terminate the EPA.  The Seller shall pay any COD Delay LDs owing by the Seller to the Buyer on the first Business Day of each calendar month.

13.3 COD Capacity Shortfall
 - If the Seller declares Provisional COD and:

(a)
the Nominal Capacity resulting from the Nominal Capacity Reset Test is less than 95% of the Bid Capacity; or

(b)
the Seller fails to carry out the Nominal Capacity Reset Test within the time required under Section 5.7 and within 14 days after the date of delivery by the Buyer to the Seller of a notice of such failure, 

the Seller shall pay LDs to the Buyer calculated as follows:

LD Factor x [(95% x Bid Capacity) - Nominal Capacity]

Any LDs owing by the Seller to the Buyer pursuant to this Section 13.3 shall be payable on the next invoice date pursuant to Section 10.1.

13.4 Post-COD Capacity Shortfall
 - If at any time during the Term, the Nominal Capacity is reduced pursuant to Section 6.7, the Seller shall be liable to pay LDs to the Buyer calculated as follows:

LD Factor x [(95% x Nominal Capacity immediately prior to reduction) - Nominal Capacity after reduction]

Any LDs owing by the Seller to the Buyer pursuant to this Section 13.4 shall be payable on the next invoice date pursuant to Section 10.1.

13.5 Exclusive Remedies for Buyer
 - Except in the case of Deliberate Breach or as otherwise expressly set out in this EPA, payment by the Seller of the LDs in this Article 13 and any Availability Adjustment pursuant to Appendix 3 are the exclusive remedies to which the Buyer is entitled for (i) the Seller’s failure to meet any or all of the Milestones by the Guaranteed Milestone Dates plus Force Majeure Days; (ii) the Seller’s failure to achieve COD by the Guaranteed COD Date plus Force Majeure Days; (iii) the Seller’s failure to make the Nominal Capacity available to the Buyer; (iv) the Seller’s failure to deliver the Scheduled Energy; or (v) any other failure to comply with Sections 8.2 or 8.4 or the last sentence of Section 6.3, provided that the foregoing does not limit or otherwise affect any right to receive interest on LDs or any right to terminate the EPA, or any right to receive a Termination Payment expressly set out in this EPA. 

13.6 Exclusive Remedies for Seller
 - The Seller’s exclusive remedy for the Buyer’s failure to take or pay for Nominal Capacity or Scheduled Energy is a claim for the price payable by the Buyer for Demonstrated Capacity and Scheduled Energy pursuant to Appendix 3 and any interest on any such amount owing by the Buyer to the Seller, provided that the foregoing does not limit or otherwise affect any right to terminate the EPA, or any right to receive a Termination Payment expressly set out in this EPA.

14. SECURITIES

14.1 Development Security

(a)
Delivery - The Parties acknowledge that the Seller has delivered the Development Security to the Buyer concurrently with execution and delivery of this EPA. The Seller shall maintain the Development Security until COD.  The Development Security secures the obligations of the Seller under this EPA to be performed on or before COD, including the obligation to deliver the Operating Security, but is not a limitation of the Seller’s liability in respect of any breach of, or default under, this EPA.

(b)
Return - The Buyer shall return or release the Development Security to the Seller, without deduction, other than prior deductions, if any, properly made hereunder, within 5 Business Days after:

(i)
COD;

(ii)
termination by the Buyer under subsection 17.1(c), (d), or (e); or

(iii)
termination by the Seller under subsection 17.2(a) or (b).

(c)
Enforcement – If:

(i)
the Seller fails to pay the Milestone LDs or deliver the Milestone Security to the Buyer; or

(ii)
the Seller fails to pay amounts owing by the Seller to the Buyer pursuant to Article 16; or

(iii)
the Seller fails to pay any Final Amount owing by the Seller to the Buyer; or

(iv)
the Seller fails to pay the COD Delay LDs or;

(v)
the Buyer terminates this EPA under Section 17.1(a), (b) or (f) before the occurrence of COD; or

(vi)
the Seller terminates this EPA under subsection 17.2(c), 

then the Buyer may enforce the Development Security and apply the proceeds thereof on account of amounts owing to the Buyer in respect of any or all of the Milestone LDs, the COD Delay LDs, the expenses incurred by the Buyer pursuant to Article 16, any Final Amount owing by the Seller to the Buyer and the Termination Payment.

14.2 Operating Security

(a)
Delivery - Immediately upon the achievement of all other conditions of COD specified in Section 5.2 or 5.6 as the case may be, the Seller shall deliver to the Buyer and thereafter maintain the Operating Security to secure the obligations of the Seller under this EPA from and after COD until the time provided in subsection 14.2(b). The Operating Security is not a limitation of the liability of the Seller for any breach of, or default under, this EPA.

(b)
Return – The Buyer shall return or release the Operating Security to the Seller, without deduction, other than prior deductions, if any, properly made hereunder, within 5 Business Days after:

(i)
this EPA is terminated by the Buyer under subsection 17.1(c) or (e); or

(ii)
this EPA is terminated by the Seller under Section 17.2; or

(iii)
upon expiry of the Term and discharge of all outstanding obligations of the Seller hereunder.


Following the recalculation of the amount of the Operating Security at the times specified in Appendix 10 and upon receipt of replacement security in an amount equal to the then current amount of the required Operating Security, the Buyer shall return or release to the Seller, existing Letter of Credit security then held by the Buyer in respect of the previous amount of the Operating Security subject to prior deductions, if any, properly made hereunder.

(c)
Enforcement – If: 

(i)
the Seller fails to pay LDs when due; or

(ii)
the Seller fails to pay the Buyer any amounts owing by the Seller to the Buyer under Article 16; or

(iii)
the Seller fails to pay the Buyer any Final Amount owing by the Seller to the Buyer; or

(iv)
the Buyer terminates this EPA under Section 17.1, other than subsection 17.1(c) or (e), 

then the Buyer may draw on the Operating Security and apply the proceeds thereof on account of any or all amounts owing to the Buyer on account of the LDs, expenses incurred by the Buyer pursuant to Article 16, any Final Amount owing by the Seller to the Buyer and the Termination Payment.

14.3 Milestone Security 

(a)
Return - The Buyer shall return or release the Milestone Security to the Seller within 5 Business Days after the Milestone LDs are paid to the Buyer or are waived pursuant to Section 13.1.

(b)
Enforcement - If the Seller fails to pay the Milestone LDs by the date specified in Section 13.1 then the Buyer may draw on the Milestone Security and apply the proceeds thereof on account of amounts owing to the Buyer in respect of the Milestone LDs.

14.4 Capacity Shortfall Security

(a)
Delivery - If the Seller declares Provisional COD, the Seller shall deliver to the Buyer and thereafter maintain security in the form of a Letter of Credit in an amount equal to the amount determined in accordance with the formula set out in Section 13.3.

(b)
Return - If following completion of the Nominal Capacity Reset Test, no LDs are owing by the Seller to the Buyer under Section 13.3, the Buyer shall return or release the Capacity Shortfall Security to the Seller without deduction within 5 Business Days after the date of completion of such tests.  If this EPA is terminated prior to completion of the Nominal Capacity Reset Test, the Buyer shall return or release the Capacity Shortfall Security to the Seller within 5 Business Days after the date of termination.

(c)
Enforcement - If the Seller fails to pay LDs owing by the Seller to the Buyer under Section 13.3, then the Buyer may draw on the Capacity Shortfall Security and apply the proceeds thereof on account of any Capacity Shortfall LDs owing to the Buyer.

14.5 Letters of Credit
 - All Letters of Credit forming any of the Securities must be issued or confirmed by a bank with a credit rating not less than Standard & Poor’s A-, Moody’s A3 or DBRS A (low) and in the form set out in Appendix 6. Letters of Credit must be for a term of not less than one year and must provide that they are renewed automatically, unless the issuing or confirming bank advises otherwise by the date specified in Appendix 6.  If the credit rating agencies identified above publish differing credit ratings to the same bank, the lowest credit rating of any of the credit rating agencies shall apply for purposes of this section.

14.6 Replenishment
 - If the Buyer draws on any Security, as permitted hereunder, then the Seller shall forthwith within 3 Business Days after such draw provide additional Letter of Credit security sufficient to replenish or maintain the aggregate amount of the relevant Security at the amount required hereunder.

14.7 Right to Withhold Payment
 - If at any time during the Term the Seller has failed to deliver or maintain the Securities at the level required hereunder, the Buyer shall be entitled to withhold payment of any amount owing by the Buyer to the Seller under this EPA until 15 days after the date when the Seller has delivered the required amount of Security to the Buyer. Any amounts withheld by the Buyer in accordance with this Section 14.7 will not bear interest.

14.8 Letter of Credit Failure
 - The Buyer shall be entitled to enforce any Security issued by the Seller to the Buyer under this EPA in the event of a Letter of Credit Failure and the Buyer shall be entitled to hold the proceeds of such enforcement until such time as the Seller delivers a replacement Letter(s) of Credit in the amounts required pursuant to this EPA. Upon receipt of such replacement security, the Buyer shall return the proceeds of enforcement of the previous letter of credit to the Seller without interest after deducting any amounts the Buyer is entitled to deduct pursuant to this EPA.

14.9 Subordinated Mortgage and General Security Agreement
 - By not later than 60 days after the Effective Date, the Seller shall execute and record, as appropriate, separate agreements, documents, or instruments under which the Seller will provide to the Buyer, in a form reasonably acceptable to the Buyer, fully perfected subordinated security interests and/or mortgages including a mortgage and a general security agreement in the Seller’s Plant and Project Assets substantially in the form attached hereto as Appendix 13 and Appendix 14 respectively or in such other form as is reasonably acceptable to the Buyer (collectively, the “Subordinated Mortgage”). The Subordinated Mortgage shall be given to secure the Seller’s continuing performance of all its obligations under, and any amounts that may be owed by the Seller to the Buyer pursuant to, this EPA, including any damages excluded from the limitations on the Seller’s liability under this EPA. The Seller agrees that the Financing Documents shall permit such Subordinated Mortgage so long as the Subordinated Mortgage shall be subordinate in right of payment, priority, and remedies only to the interests of the Facility Lender. The Subordinated Mortgage is in addition to and not in substitution for any other security required under this EPA. The Parties shall confirm, define and perfect such Subordinated Mortgage by executing, filing, registering and recording at the expense of the Seller the Subordinated Mortgage and such financing statements as the Buyer may require. The Seller shall take such further action and execute such further instruments as the Buyer shall reasonably require to confirm and continue the validity, priority, and perfection of the Subordinated Mortgage. The granting of the Subordinated Mortgage shall not be to the exclusion of, nor be construed to limit, the amount of any other security or any further claims, causes of action or other rights accruing to the Buyer by reason of any breach or default by the Seller under this EPA or the early termination of this EPA as provided for herein. The Subordinated Mortgage shall be discharged and released, and the Buyer shall take any steps reasonably required by the Seller to effect and record such discharge and release, upon the expiry of the Term of this EPA or upon termination of this EPA pursuant to Article 17 or Section 3.1 and in either case upon satisfaction by the Seller of all outstanding obligations and liabilities of the Seller under this EPA. The Seller shall reimburse the Buyer for the direct expenses (including, without limitation, the reasonable fees and expenses of legal counsel) reasonably incurred by the Buyer in connection with the preparation, negotiation, execution enforcement and/or the discharge and release of the Subordinated Mortgage and any other documents evidencing the Subordinated Mortgage.  The Subordinated Mortgage shall provide that if the Buyer acts to obtain title to the Seller’s Plant pursuant to the interests provided by the Seller pursuant to the Subordinated Mortgage, the Seller shall take all steps necessary to transfer all Permits to the Buyer, and shall diligently prosecute and cooperate in those transfers.

15. SUSPENSION

15.1 Buyer Suspension
 - If a Seller Default has occurred and is continuing, the Buyer shall, upon notice to the Seller, have the right to suspend performance under this EPA provided that in no event shall any such suspension continue for longer than 90 days. 

15.2 Seller Suspension
 - If a Buyer Default has occurred and is continuing, the Seller shall, upon notice to the Buyer, have the right to suspend performance under this EPA.

15.3 Resuming Deliveries
 - The non-defaulting Party’s right to suspend performance pursuant to this Article 15 shall cease when the defaulting Party has demonstrated to the satisfaction of the non-defaulting Party, acting reasonably, that the defaulting Party has cured the cause for the suspension under Section 15.1 or 15.2, as applicable.

16. BUYER’S RIGHT TO CONSTRUCT AND OPERATE

16.1 Construction and Operation by the Buyer
 - Upon the occurrence of any event giving rise to a right of the Buyer to terminate this EPA pursuant to subsection 17.1(a), (b) or (f), the Buyer may, but is not obliged, to possess, assume control of, and carry out construction and/or operation of the Seller’s Plant as agent for the Seller during the period provided for herein. The Seller shall not grant any Person, other than the Facility Lender, a right to possess, assume control of and operate the Seller’s Plant that is equal, or superior, to the Buyer’s right under this Section 16.1.

16.2 Appointment As Agent
 - The Seller hereby irrevocably appoints the Buyer as the Seller’s agent for the exclusive purpose of executing such documents and taking such other actions as the Buyer may reasonably deem necessary or appropriate to exercise the Buyer’s rights pursuant to this Article 16.

16.3 Power of Attorney
 - The Seller hereby irrevocably grants to the Buyer a power of attorney to carry out all acts, and to execute all documents, as the Buyer may reasonably deem necessary or appropriate to exercise the Buyer’s rights pursuant to this Article 16. The Buyer shall not exercise such power of attorney until the occurrence of an event giving rise to a right of the Buyer to terminate this EPA pursuant to subsection 17.1(a), (b) or (f) and until the Buyer has given the Seller notice in accordance with Section 16.4.

16.4 Notice
 - The Buyer shall give the Seller and the Facility Lender 10 days’ prior notice of the contemplated exercise of the Buyer’s rights under Section 16.1. Upon receipt of such notice, the Seller shall within 10 days after the date of delivery of such notice collect and have available at a convenient, central location at the Seller’s Plant all documents, contracts, books, manuals, reports, records and Permits required to construct, operate and maintain the Seller’s Plant in accordance with Good Utility Practice. From the date that is 10 days after the date of delivery of notice pursuant to this Section 16.4, the Buyer, its employees, contractors or designated third parties shall have the unrestricted right to enter the Seller’s Plant for the purpose of constructing and/or operating the Seller’s Plant.

16.5 Reimbursement of Costs
 - The Seller shall within 15 days after the date of delivery of an invoice from the Buyer to the Seller reimburse the Buyer for any expenses reasonably incurred by the Buyer in exercising its rights under this Article 16.  If the Seller fails to pay any amount owing by the Seller to the Buyer pursuant to this Section 16.5, the Buyer shall be entitled to draw on the Development Security in such amount and upon such a draw by the Buyer the Seller shall replenish the Development Security in accordance with Section 14.6.

16.6 Proceeds
 - During any period that the Buyer is in possession of, and constructing and/or operating, the Seller’s Plant pursuant to this Article 16, the Buyer shall continue to comply with its payment obligations under this EPA provided that the Buyer shall be entitled to deduct from any amounts owing by the Buyer to the Seller pursuant to the EPA any and all expenses reasonably incurred by the Buyer in taking possession of and constructing and operating the Seller’s Plant and shall thereafter remit any remaining proceeds to the Seller.

16.7 Title
 - During any period that the Buyer is in possession of, and constructing and/or operating, the Seller’s Plant pursuant to this Article 16 the Seller shall retain legal title to, and ownership of, the Seller’s Plant and the Buyer shall assume possession, operation and control solely as agent for the Seller without liability as a mortgagee in possession which the Seller waives any right to claim.

16.8 Resumption of Control
 - The Seller may resume construction and/or operation of the Seller’s Plant and the Buyer shall relinquish its right to construct and/or operate the Seller’s Plant when the Seller demonstrates to the Buyer’s reasonable satisfaction that it will remove those grounds that originally gave rise to the Buyer’s rights pursuant to this Article 16 in that the Seller will resume construction and/or operation of the Seller’s Facility in accordance with the provisions of this EPA and has cured, or within a reasonable period of time will cure, any grounds for termination pursuant to Article 17 which allowed the Buyer to exercise its rights under this Article 16.

16.9 Facility Lender’s Rights
 - If the Buyer is in possession and control of the Seller’s Plant, the Facility Lender, or any nominee or transferee thereof, may, subject to the requirements of Article 18, foreclose and take possession and construct or operate the Seller’s Plant, and the Buyer shall relinquish its right to construct and/or operate when the Facility Lender or any nominee or transferee thereof, requests such relinquishment.

16.10 Liability
 - The Buyer’s exercise of its rights hereunder to possess and construct and/or operate the Seller’s Plant shall not be deemed to be an assumption by the Buyer of any of the Seller’s liabilities or obligations, nor shall the Buyer be considered for any purpose a mortgagee in possession.  If at any time after exercising its rights to take possession of, and construct and/or operate, the Seller’s Plant, the Buyer elects to return possession of the Seller’s Plant to the Seller, the Buyer shall provide the Seller with at least 15 days prior notice of the date the Buyer intends to return such possession and upon receipt of such notice the Seller shall take all measures necessary to resume possession of the Seller’s Plant on the date specified in the notice from the Buyer.

16.11 Buyer’s Obligation
 - If the Buyer assumes construction and/or operation of the Seller’s Plant under this Article 16, the Buyer shall construct and/or operate the Seller’s Plant in accordance with Good Utility Practice.

17. TERMINATION

17.1 Termination by the Buyer
 - In addition to any other right to terminate this EPA expressly set out in any other provision of this EPA, the Buyer may terminate this EPA by notice to the Seller if:

(a)
the Seller has failed to meet a Milestone by the Guaranteed Milestone Date plus all Force Majeure Days plus the number of days in the cure period specified in Appendix 2, provided that the Buyer shall only be entitled to terminate the EPA under this provision if the Buyer delivers a termination notice prior to the date on which the Seller has met the applicable Milestone;

(b)
COD does not occur by the Guaranteed COD Date plus all Force Majeure Days plus 180 days, provided that the Buyer shall only be entitled to terminate the EPA under this provision if the Buyer delivers a termination notice prior to COD;

(c)
at any time during the Term, except in the case of a breach by the Seller of Article 7, the Seller becomes subject to regulation as a “public utility” as defined in the UCA with respect to the Seller’s Plant, the sale of Capacity or Energy, or the performance of the Seller’s obligations under this EPA with the result that the benefit of the EPA to the Buyer is materially and adversely affected and the Seller does not cease to be so regulated within 30 days after notice by the Buyer to the Seller under this subsection;

(d)
at any time prior to COD, the number of Force Majeure Days exceeds 180 and the Buyer elects to deliver a termination notice prior to the time at which the Buyer would be entitled to deliver a termination notice pursuant to subsection 17.1(a) or (b), as applicable, provided that the Buyer shall only be entitled to terminate the EPA under this provision if the Buyer delivers a termination notice prior to COD;

(e)
at any time after COD, subject to Section 11.3, the Buyer has received a notice from the Seller invoking Force Majeure and the Force Majeure has not been removed by the date that is 365 days after the date of the notice invoking Force Majeure provided that the Buyer shall only be entitled to terminate the EPA under this provision if the Buyer delivers a termination notice prior to the end of the Force Majeure; or

(f)
a Seller Default occurs,

and such termination will be effective immediately upon delivery of the notice of termination to the Seller.

17.2 Seller Right to Terminate
 - In addition to any other right to terminate this EPA expressly set out in any other provision of this EPA, the Seller may terminate this EPA by notice to the Buyer if:

(a)
a Buyer Default occurs;

(b)
at any time during the Term the Seller becomes subject to regulation as a “public utility” as defined in the UCA with respect to the Seller’s Plant, the sale of Electricity, or the performance of the Seller’s obligations under this EPA, due solely to reasons other than any act or omission of the Seller, with the result that the benefit of the EPA to the Seller is materially and adversely affected and the Seller, after taking reasonable steps to become exempt from such regulation, does not cease to be so regulated within 30 days after notice by the Seller to the Buyer under this subsection; or

(c)
the Seller, after using best efforts, has failed to obtain all Material Permits on terms satisfactory to the Seller, acting reasonably, on or before the earlier of: (i) the Guaranteed Milestone Date for Receipt of Material Permits plus Force Majeure Days and (ii) 120 days after the EPA has been filed with the BCUC pursuant to Section 71 of the UCA, provided that if the Seller has not given notice of termination pursuant to this subsection 17.2(c) by the date that is 15 days after the earlier of such dates, the Seller will be deemed to have elected not to terminate this EPA and will not thereafter be entitled to terminate this EPA under this subsection 17.2(c).

Any termination pursuant to this Section 17.2 shall be effective immediately upon delivery of the notice of termination to the Buyer.

17.3 Effect of Termination
 - If this EPA is terminated pursuant to Section 3.1 or this Article 17 or upon expiry of the Term:

(a)
the Parties may pursue and enforce any rights and remedies permitted by law or equity in respect of any prior breach or breaches of the EPA, and may enforce any liabilities and obligations that have accrued under this EPA prior to the expiry of the Term or the date of termination, subject to any express limitations or exclusions of liability set out in this EPA; and

(b)
both Parties will remain bound by Section 8.10, Article 10, Article 13, Article 14, Article 17, Article 21 and Sections 22.7 and 22.8 and the Seller will remain bound by Section 6.5 and, for a period of 36 months following expiry of the Term or termination of this EPA, Article 19 and by any other provisions necessary for the interpretation and enforcement of those provisions.

17.4 Payment on Termination by the Buyer

(a)
If the Buyer terminates this EPA under subsection 17.1(a), (b), or (f) prior to COD, or, where the Seller has achieved Provisional COD, prior to completion of the Nominal Capacity Reset Test and payment of the Capacity Shortfall LDs, the Seller shall pay to the Buyer an amount equal to the LD Factor multiplied by the Bid Capacity.

(b)
If the Buyer terminates this EPA under subsection 17.1(f) at any time after COD, or, where the Seller achieved Provisional COD, after completion of the Nominal Capacity Reset Test and payment of the Capacity Shortfall LDs, the Seller shall pay to the Buyer an amount equal to the LD Factor multiplied by the Nominal Capacity in effect immediately before termination.

(c)
If the Buyer terminates this EPA under subsection 17.1(c), (d), or (e), no Termination Payment is payable by the Seller to the Buyer.

17.5 Payment on Termination by the Seller

(a)
If the Seller terminates this EPA under subsection 17.2(a) prior to COD or where the Seller has achieved Provisional COD, prior to completion of the Nominal Capacity Reset Test, the Buyer shall pay to the Seller an amount equal to the LD Factor multiplied by the Bid Capacity.

(b)
If the Seller terminates this EPA under subsection 17.2(a) at any time after COD or, where the Seller achieved Provisional COD, after completion of the Nominal Capacity Reset Test, the Buyer shall pay to the Seller an amount equal to the LD Factor multiplied by the Nominal Capacity in effect immediately before termination.

(c)
If the Seller terminates this EPA under subsection 17.2(c), the Seller shall pay to the Buyer an amount equal to $20,000/MW multiplied by the Bid Capacity.

(d)
If the Seller terminates this EPA under subsection 17.2(b) or (c) no Termination Payment is payable by the Buyer to the Seller.

17.6 Termination Payment Date
 - A Party required to make a Termination Payment to the other Party shall pay the Termination Payment within 5 Business Days after the effective date of termination of this EPA.  At the time for payment of the Termination Payment, each Party shall pay to the other Party all additional amounts payable by it pursuant to this EPA, but all such amounts will be netted and aggregated with any Termination Payment.

17.7 Exclusive Remedies
 - Except in the case of Deliberate Breach, payment by the Seller of the Termination Payment is the exclusive remedy to which the Buyer is entitled for termination of the EPA pursuant to subsections 17.1(a), (b), (f) or 17.2(c).  Payment by the Buyer of the Termination Payment is the exclusive remedy to which the Seller is entitled for termination of this EPA pursuant to subsection 17.2(a).

18. ASSIGNMENT

18.1 Assignment
 - A Party may not assign or dispose of this EPA or any direct or indirect interest in this EPA, in whole or in part, for all or part of the Term, except:

(a)
with the consent of the other Party, such consent not to be unreasonably withheld or delayed, or

(b)
to an Affiliate, on notice to, but without the consent of, the other Party, provided that the assignor will remain liable for the obligations of the assignee under this EPA, unless otherwise agreed in writing by the other Party.

Notice of intent to assign, and where applicable a request for consent to assign, must be given by the assignee to the other Party not less than 35 days before the date of assignment, and, except in the case of assignment to a lender, must be accompanied by a proposed form of assignment and assumption agreement, and, in the case of an assignment pursuant to subsection 18.1(a), other than to a lender, evidence of the capability of the assignee as required by subsection 18.2(b).  If the consent of the other Party to an assignment, other than to a lender, is required hereunder, the other Party shall give its consent, or notice of the withholding of consent accompanied by written reasons therefor, within 28 days after receipt of the foregoing notice, request and evidence, as applicable, failing which such consent is deemed to be given. Consent to an assignment to a lender will not be given or be deemed to be given until full execution and delivery of the agreement contemplated by Section 18.3.  Any sale or other disposition of all or a substantial part of the Seller’s ownership interest, if any, in the Seller’s Plant, or of all or any interest of the Seller in this EPA or revenue derived from this EPA, and any mortgage, pledge, charge or grant of a security interest in all or any part of the Seller’s ownership interest, if any, in the Project Assets and any change of Control, merger, amalgamation or reorganization of the Seller is deemed to be an assignment of this EPA by the Seller for the purpose of this Article 18, including without limitation, Section 18.2, provided that where Control is transferred to an Affiliate or where the Seller merges or amalgamates with an Affiliate or enters into a reorganization with an Affiliate, subsection 18.1(b) shall apply.

18.2 Preconditions to Assignment
 - Without limiting subsection 18.l(a), any assignment pursuant to Section 18.1 (other than an assignment to a lender) is subject to:

(a)
the assignee entering into and becoming bound by this EPA, assuming all the obligations and liabilities of the assignor under the EPA arising both before and after the assignment of the EPA, providing any Securities, as applicable at the time of assignment and providing the representations and warranties set out in Section 20.1 effective as at the time of assignment; and

(b)
except for an assignment under subsection 18.1(b), the assignee demonstrating to the reasonable satisfaction of the other Party its capability (financial, technical and otherwise) to fulfill the obligations of the assignor under this EPA or, in the case of a change of Control, merger, amalgamation or reorganization of the Seller, the parties to that transaction demonstrating to the reasonable satisfaction of the other Party to this EPA, the continued ability of the Seller or the Buyer, as the case may be to perform its obligations under this EPA and, in the case only of an assignment of 100% of the assignor’s interest in the Project Assets, the Seller’s Plant, or this EPA or revenue derived from this EPA, upon such demonstration and concurrently with the agreement and provision of Security required under subsection 18.2(a), the assignor shall be released from all future obligations and liabilities under the EPA and Securities provided by it will be returned or released.

18.3 Assignment to Lender
 - If the Seller intends to assign this EPA to a lender or lenders, the Seller acknowledges that the Buyer is entitled to require, as a condition of the Buyer’s consent to such assignment, that the Seller and the lender enter into an agreement with the Buyer substantially in the form attached as Appendix 7.

18.4 No Implied Consent to Exercise of Conversion Rights
 - Unless otherwise expressly acknowledged in writing by the Buyer, no consent given by the Buyer to any assignment referenced in this Article 18 implies or constitutes a consent to the exercise by the assignee, or any Affiliate of the assignee, whether or not a lender, of any right to purchase, or to convert any security or other property issued or assigned to it, any other security or property interest, which right, if exercised at the time it was acquired, would require the consent of the Buyer under this Article 18, and the exercise of any such right will require the further consent of the Buyer.

18.5 Costs
 - The assignor shall reimburse the other Party for all costs reasonably incurred in connection with an assignment.

18.6 No Assignment Before COD
 - Notwithstanding subsection 18.1(a), the Seller shall not assign or otherwise dispose of any interest in this EPA prior to COD, except (i) to an Affiliate as permitted under subsection 18.1(b), or (ii) to a lender as permitted under subsection 18.l(a) and Section 18.3, or (iii) with the prior consent of the Buyer.

19. INSPECTION

For the sole purpose of verifying compliance with this Agreement, of verifying the accuracy of invoices and other statements or calculations delivered by the Seller to the Buyer under this EPA and of verifying the Seller’s right to rely on any relief claimed by the Seller under this EPA, on reasonable prior written notice to the Seller, the Seller shall provide the Buyer and the Buyer’s representatives and advisors with prompt access during normal business hours to the Seller’s Plant and to the records relating to the Seller’s Plant including all records required to be maintained by the Seller under Section 6.5. The Buyer and the Buyer’s representatives and advisors may take copies of all such records, all of which are confidential information under Section 22.8. The Buyer shall exercise any access under this Article 19 in a manner that minimizes disruption to the operation of the Seller’s Plant. Any review, inspection or audit by the Buyer of the Seller’s Plant, its design, construction, operation, maintenance, repair, records or other activities of the Seller may not be relied upon by the Seller, or others, as confirming or approving those matters.

20. REPRESENTATIONS AND WARRANTIES

20.1 By Seller
 - The Seller represents and warrants to the Buyer, and acknowledges that the Buyer is relying on those representations and warranties in entering into this EPA, as follows:

(a)
Corporate Status - The Seller is duly incorporated, organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation, is registered or otherwise lawfully authorized to carry on business in British Columbia, and has full power, capacity and authority to own its assets and to carry on its business as now conducted and to enter into and to perform its obligations under this EPA;

(b)
Bankruptcy - No actions have been taken or authorized by the Seller or any other Person to initiate proceedings for, or in respect of, the bankruptcy, insolvency, liquidation, dissolution or winding-up of the Seller or to appoint a receiver, liquidator, trustee or assignee in bankruptcy in respect of the Seller;

(c)
No Litigation - The Seller is not subject to any order, judgment or decree, litigation, investigation or proceeding, or claim which would interfere with the ability of the Seller to comply with this EPA and no facts, circumstances or conditions exist which might reasonably give rise to such claim, investigations, proceedings or litigation;

(d)
Permits - Appendix 15 contains a complete list of all Permits required for the design, construction, commissioning, operation and maintenance of the Seller’s Plant and, except as disclosed in that Appendix, the Seller has obtained all such Permits and is in material compliance therewith;

(e)
Assets - There is no appropriation, expropriation or seizure of any of the assets of the Seller pending or threatened;

(f)
No Conflict - Neither the signing of this EPA, nor the carrying out of the Seller’s obligations under this EPA will: (i) constitute or cause a breach of, default under, or violation of, the memorandum or articles of incorporation or bylaws of the Seller, any permit, franchise, lease, license, approval or agreement to which the Seller is a party, or any other covenant or obligation binding on the Seller or affecting any of its properties; (ii) cause a lien or encumbrance to attach to the Seller’s Plant, other than the Subordinated Mortgage and a security interest granted in respect of financing the design, construction or operation of the Seller’s Plant; or (iii) result in the acceleration, or the right to accelerate, any obligation under, or the termination of, or the right to terminate, any permit, franchise, lease, license, approval or agreement related to the Seller’s Plant;

(g)
Binding Obligation - This EPA constitutes a valid and binding obligation of the Seller enforceable against the Seller in accordance with its terms;

(h)
Authorization, Execution and Delivery - This EPA has been duly authorized, executed and delivered by the Seller;

(i)
Bid Documents - All material information in the Bid Documents is true and correct and there is no material information omitted from the Bid Documents which makes the information in the Bid Documents misleading or inaccurate; and

(j)
Exemption From Regulation – The Seller is exempt from regulation as a “public utility”, as defined in the UCA, with respect to the Seller’s Plant, the sale of Capacity and Energy and the performance by the Seller of its obligations under this EPA.
20.2 By Buyer
 - The Buyer represents and warrants to the Seller, and acknowledges that the Seller is relying on those representations and warranties in entering into this EPA, as follows:

(a)
Corporate Status - The Buyer is duly incorporated, organized, validly existing and in good standing under the laws of British Columbia, is registered or otherwise lawfully authorized to carry on business in British Columbia, and has full power, capacity and authority to own its assets and to carry on its business as now conducted and to enter into and to perform its obligations under this EPA;

(b)
Bankruptcy - No actions have been taken or authorized by the Buyer or any other Person to initiate proceedings for, or in respect of, the bankruptcy, insolvency, liquidation, dissolution or winding-up of the Buyer or to appoint a receiver, liquidator, trustee or assignee in bankruptcy in respect of the Buyer;

(c)
No Litigation - The Buyer is not subject to any order, judgment or decree, litigation, investigation or proceeding, or claim which would interfere with the ability of the Buyer to comply with this EPA and no facts, circumstances or conditions exist which might reasonably give rise to such claim, investigations, proceedings or litigation;

(d)
Assets - There is no appropriation, expropriation or seizure of any of the assets of the Buyer pending or threatened;

(e)
No Conflict - Neither the signing of this EPA nor the carrying out of the Buyer’s obligations under this EPA will constitute or cause a breach of, default under, or violation of, the Hydro and Power Authority Act (British Columbia), any permit, franchise, lease, license, approval or agreement to which the Buyer is a party, or any other covenant or obligation binding on the Buyer or affecting any of its properties;

(f)
Binding Obligation - This EPA constitutes a valid and binding obligation of the Buyer enforceable against the Buyer in accordance with its terms; and

(g)
Authorization, Execution and Delivery - This EPA has been duly authorized, executed and delivered by the Buyer.

21. INDEMNITIES

21.1 Seller Indemnity
 - The Seller shall indemnify, defend and hold harmless the Buyer and its shareholder(s), directors, officers, employees, agents, representatives, successors and permitted assigns (the “Buyer Indemnified Parties”) from and against all claims, demands, actions, causes of action, suits, orders and proceedings made or brought against any of the Buyer Indemnified Parties for personal injury, including death, to third Persons and for damage to property of third Persons, to the extent caused or contributed to by the wilful act or omission or negligence of the Seller, any contractor or subcontractor or supplier to the Seller or any director, officer, employee or agent of the Seller or any other Person for whom the Seller is responsible at law where such wilful act or omission or negligence is in connection with the Project or the performance of, or the failure to perform, any of the Seller’s obligations under this EPA.

21.2 Buyer Indemnity
 - The Buyer shall indemnify, defend and hold harmless the Seller and its shareholder(s), directors, officers, employees, agents, representatives, successors and permitted assigns (the “Seller Indemnified Parties”) from and against all claims, demands, actions, causes of action, suits, orders and proceedings made or brought against any of the Seller Indemnified Parties for personal injury, including death, to third Persons and for damage to property of third Persons, to the extent caused or contributed to by the wilful act or omission or negligence of the Buyer, any contractor or subcontractor or supplier to the Buyer or any director, officer, employee or agent of the Buyer or any other person for whom the Buyer is responsible at law while the Buyer or any such Person is at the Seller’s Plant.

22. GENERAL PROVISIONS

22.1 Electric Service to the Seller
 - If at any time the Buyer makes electric service available to the Seller’s Plant, then that service will be provided under and in accordance with the Buyer’s electric tariff applicable at the relevant time, and not under this EPA.

22.2 Independence
 - The Parties are independent contractors, and nothing in this EPA or its performance creates a partnership, joint venture or agency relationship between the Parties.

22.3 Enurement
 - This EPA enures to the benefit of the Parties, their successors and their permitted assigns.

22.4 Notices
 - Any notice, consent, waiver, declaration, request for approval or other request, statement or bill (a “notice”) that either Party may be required or may desire to give to the other Party under this EPA must be in writing addressed to the other Party at the address stated in subsection 22.4(c) or (d); and:

(a)
may be delivered by hand or by a courier service during normal business hours on a Business Day, in which case the notice will be deemed to have been delivered on that Business Day; or

(b)
may be sent by facsimile, in which case, if the printed confirmation of transmission indicates the transmission occurred during normal business hours on a Business Day, the notice will be deemed to have been delivered on that Business Day and otherwise the notice will be deemed to have been delivered on the next Business Day after the date of transmission set out in the printed confirmation of transmission.

(c)
subject to subsection 22.4(e), the address and fax number of the Buyer for notices is:

Manager, Contract Management
333 Dunsmuir St.
Vancouver, B.C.
V6B 5R3

Fax: (604) 623-4335

(d)
subject to subsection 22.4(e), the address and fax number of the Seller for notices is:

●

Fax: ●

(e)
either Party may change its address or fax number for notices under this EPA by notice to the other Party.

22.5 Entire Agreement and Amendment
 - This EPA contains the entire agreement between the Parties with respect to the purchase and sale of Capacity and Energy and supersedes all previous communications, understandings and agreements between the Parties with respect to the subject matter hereof including, without limitation, the Call for Tenders issued by the Buyer on October 31, 2003 and all addenda, questions and answers and any other communications of any kind whatsoever by the Buyer in connection therewith or relating thereto. There are no representations, warranties, terms, conditions, undertakings or collateral agreements express, implied or statutory between the Parties other than as expressly set out in this EPA. This EPA may not be amended, except by an agreement in writing signed by both Parties.

22.6 No Waiver
 - Except as otherwise specified in this EPA, no failure by a Party to enforce, or require a strict observance and performance of, any of the terms of this EPA will constitute a waiver of those terms or affect or impair those terms or the right of a Party at any time to enforce those terms or to take advantage of any remedy that Party may have.

22.7 Dispute Resolution
 - If any dispute arises under or in relation to this EPA, that dispute will be referred to and finally resolved by arbitration by a single arbitrator under the domestic rules of the British Columbia International Commercial Arbitration Centre (“BCICAC”). The arbitration will take place at Vancouver, British Columbia. If at the time a dispute arises the BCICAC does not exist, the dispute will be finally settled by arbitration by a single arbitrator under such rules as the Parties may agree in writing, or failing agreement, by a single arbitrator appointed under the Commercial Arbitration Act (British Columbia) and such rules as that arbitrator may establish or adopt. The arbitrator will have jurisdiction and power to make interim, partial or final awards ordering specific performance, injunction and any other equitable remedy. The Parties are entitled to seek interim measures of protection from the courts pending completion of any arbitration. All performance required under this EPA by the Parties and payments required under this EPA will continue during the dispute resolution proceedings contemplated by this Section 22.7, provided that this Section may not be interpreted or applied to delay or restrict the exercise of any right to suspend performance under or terminate this EPA pursuant to the express terms hereof. Any payments or reimbursements required by an arbitration award will be due as of the date determined in accordance with Section 10.2 or, where Section 10.2 is not applicable, as of the date determined in the award, and, without duplication with subsection 10.2(b), will bear interest at the Prime Rate plus 3% from the date such payment was due until the amount is paid. To the fullest extent permitted by law, the Parties shall maintain in confidence the fact that an arbitration has been commenced, all documents and information exchanged during the course of the arbitration proceeding, and the arbitrators’ award, provided that each of the Parties shall be entitled to disclose such matters to its own officers, directors, shareholders and employees, its professional advisors and other representatives as necessary for the purposes of conducting the arbitration, and may make such disclosures in the course of legal proceedings as may be required to pursue any legal right arising out of or in connection with the arbitration and may make such disclosures as are required by law.  Nothing in this EPA precludes either Party from bringing a Proceeding in any jurisdiction to enforce an arbitration award or any judgment enforcing an arbitration award, nor will the bringing of such Proceedings in any one or more jurisdictions preclude the bringing of enforcement Proceedings in any other jurisdiction. In connection with any court proceedings, each Party waives its respective rights to any jury trial.

22.8 Confidentiality

(a)
Without limiting any other confidentiality agreement between the Parties, subject to subsection 22.8(d), during the Term and for 5 years thereafter, each Party (a “Recipient”) shall treat as confidential and will not cause or permit the publication, release or disclosure of all or part of this EPA, any information acquired from the other Party (a “Disclosing Party”) in connection with the settlement of the EPA, or any other information identified herein as confidential (“confidential information”), except to the extent that publication, release or disclosure (i) is necessary to enable a Recipient to fulfill its obligations under this EPA including under Section 3.2, (ii) is required by law, (iii) is made with the prior consent of the Disclosing Party, or if (iv) such information has entered the public domain other than through the actions of the Recipient. Nothing in this Section 22.8 shall restrict or prevent the Buyer from publishing or otherwise disclosing (i) the Project name, location, Bid Capacity, technology type, Guaranteed COD Date, and the name of the Seller, owner and/or operator of the Seller’s Plant (ii) any sample standard form electricity purchase agreement on which this EPA may be based, or (iii) information necessary to enable the Buyer to realize the full benefit of the Off-Site Emission Reduction Rights. The Seller may disclose confidential information to lenders and potential lenders and their employees and advisers in connection with the financing of the Seller’s Plant, provided that such disclosure is in accordance with normal lending practices and the lenders and potential lenders to whom the disclosure is made provide a written, binding undertaking to the Parties to keep the confidential information disclosed to them strictly confidential to the same extent as if they were parties to this EPA. The Buyer may disclose confidential information: (a) to representatives of the Government of British Columbia who have a need to have knowledge of the confidential information and who have been informed by the Buyer of the need to maintain the confidentiality of information disclosed to them; and (b) as may be necessary for the Buyer to adequately pursue or defend any legal or regulatory proceeding relating to the CFT or this EPA or any EPA awarded under the CFT process.

(b)
The Seller acknowledges that the Buyer is subject to the Freedom of Information and Protection of Privacy Act (British Columbia) and agrees that the Buyer’s non-disclosure obligations under this EPA may be subject to the provisions of that legislation.

(c)
The Parties acknowledge that confidential information constitutes commercial and financial information of the Seller and the Buyer, which has been supplied in confidence and the disclosure of which could reasonably be expected to harm significantly the competitive position and/or interfere significantly with the negotiating position of the Seller and further could reasonably be expected to harm the financial or economic interests of the Buyer. Accordingly, the Parties confirm their intention that all confidential information disclosed to each other shall be deemed to be confidential and exempt from disclosure to third persons in accordance with Section 21 of the Freedom of Information and Protection of Privacy Act of British Columbia, as amended from time to time.

(d)
If this EPA is filed with any regulatory agency, the Party filing the same shall use all reasonable efforts to secure confidential treatment of this EPA, and the other Party shall support those efforts by evidence and argument as reasonably necessary before that regulatory agency.

22.9 Public Announcements
 - Without limiting the obligations of the Parties under Section 22.8, if a Party wishes to make any public announcement concerning the development of the Seller’s Plant or this EPA, that Party shall give the other Party reasonable prior notice thereof and a reasonable opportunity to review and comment upon the contents thereof. The Party wishing to make the announcement shall endeavour to accommodate reasonable comments received from the other Party in the interest of avoiding inaccurate or misleading announcements.

22.10 Commodity Contract
 - The Parties agree and intend that this EPA constitutes a commodity contract for the purposes of subsection (h) of the definition of “eligible financial contract” in Section 65.1(8) of the Bankruptcy and Insolvency Act (Canada).

22.11 Further Assurances
 - Each Party shall, upon the reasonable request of the other Party, do, sign or cause to be done or signed all further acts, deeds, things, documents and assurances required for the performance of this EPA.

22.12 Severability
 - Any provision of this EPA, which is illegal or unenforceable will be ineffective to the extent of the illegality or unenforceability without invalidating the remaining provisions of this EPA.

22.13 Counterparts
 - This EPA may be executed in counterparts, each of which is deemed to be an original document and all of which are deemed one and the same document.

IN WITNESS WHEREOF each Party by its duly authorized representative(s) has signed this EPA as of the date of this EPA.

For ●



Authorized Representative



Print Name and Office



Date

For BRITISH COLUMBIA HYDRO AND POWER AUTHORITY:



Authorized Representative



Print Name and Office



Date

APPENDIX 1

DEFINITIONS


References in an Appendix to a Section or subsection mean a Section or subsection of the EPA, and not an Appendix, unless otherwise stated.  The following words and expressions wherever used in this EPA have the following meaning:

1.
“AAC” means Average Ambient Conditions, being the temperature and humidity specified as the average ambient conditions in Appendix 11.

2.
“AAC Equivalent Capacity” means the Capacity of the Seller’s Plant at AAC determined in accordance with Appendix 11.

3.
“Adjusted Payment Amount” has the meaning given in Appendix 3.

4.
“A Monthly” has the meaning given in Appendix 3.

5.
“Affiliate” means, with respect to the Seller, any Person directly or indirectly Controlled by, Controlling, or under common Control with, the Seller and with respect to the Buyer, any Person directly or indirectly Controlled by the Buyer.

6.
“Annual Operating Plan” means each plan delivered by the Seller to the Buyer under subsection 6.6(b) and all amendments to such plan in accordance with subsection 6.6(b).

7.

“Bankrupt or Insolvent” means, with respect to a Person:

(a)
the Person has started proceedings to be adjudicated a voluntary bankrupt or consented to the filing of a bankruptcy proceeding against it; or

(b)
the Person has filed a petition or similar proceeding seeking reorganization, arrangement or similar relief under any bankruptcy or insolvency law; or

(c)
a receiver, liquidator, trustee or assignee in bankruptcy has been appointed for the Person or the Person has consented to the appointment of a receiver, liquidator, trustee or assignee in bankruptcy; or

(d)
the Person has voluntarily suspended the transaction of its usual business; or

(e)
a court has issued an order declaring the Person bankrupt or insolvent.

8.
“BCUC” means the British Columbia Utilities Commission or any successor thereto.

9.
“Bid Capacity” means the Capacity specified in Appendix 5.

10.
“Bid Documents” means the Pre-Qualification Submission and the Tender Forms described in Recital B and all documents and supporting and related information provided by the Seller to the Buyer with, or in connection with, such submissions, whether concurrently with or after the date of such submissions.

11.
“Billing Month” has the meaning given in Appendix 3.

12.
“Business Day” means any calendar day which is not a Saturday, Sunday or other day on which the main branch of Bank of Montreal in Vancouver is not open for business.

13.
“Buyer” means British Columbia Hydro and Power Authority and its successors and permitted assigns.

14.
“Buyer Default” means:

(a)
the Buyer is Bankrupt or Insolvent;

(b)
except where an amount has been disputed in the manner specified in subsection 10.1(b), an amount due and payable by the Buyer to the Seller under this EPA remains unpaid for 60 days after its due date; or 

(c)
the Buyer is in material default of any of its covenants, representations and warranties or other obligations under this EPA (other than as set out above), and such default has not been cured within 30 days after the Seller has given notice of the default to the Buyer or, if the default cannot be cured within that 30 day period, the Buyer fails to demonstrate to the reasonable satisfaction of the Seller that the Buyer is working diligently and expeditiously to cure the default or the default is not cured within a further reasonable period of time.

15.
“CFT” means the “Call for Tender for Capacity and Associated Energy Supply on Vancouver Island” issued by the Buyer on October 31, 2003 together with all Addenda thereto.

16.
“Capacity” means the rated, continuous load-carrying capability, expressed in MW, of the Seller’s Plant to generate and deliver Energy at a given time.

17.
“Capacity Degradation Factor” means the degradation factor specified as the capacity degradation factor in Appendix 5.

18.
“Capacity Shortfall Security” means the security described in Section 14.4.

19.
“CC” has the meaning given in Appendix 3.

20.
“CC Payment” has the meaning given in Appendix 3.

21.
“COD” means the time when the Seller’s Plant achieves COD or Provisional COD pursuant to Section 5.2 or Section 5.6, as the case may be.

22.
“COD Certificate” means a certificate in the form set out in Appendix 4 signed by a senior officer of the Seller.

23.
“COD Delay LDs” means the LDs specified in Section 13.2.

24.
“Cold Start” means a start-up of the Seller’s Plant after the Seller’s Plant has been shut-down for a period in excess of 48 hours as a result of a dispatch order from the Buyer pursuant to Article 9.

25.
“Control” of any Person means (i) with respect to any corporation or other Person having voting shares or the equivalent, the ownership or power to vote, directly or indirectly, shares, or the equivalent, representing 50% or more of the power to vote in the election of directors, managers or persons performing similar functions, or (ii) ownership of 50% or more of the equity or beneficial interest in that Person, or (iii) the ability to direct the business and affairs of any Person by acting as a general partner, manager or otherwise.

26.
“DBRS” means Dominion Bond Rating Service.

27.
“Deliberate Breach” means any wilful or grossly negligent act or omission by the Seller resulting in a breach of this EPA by the Seller which is not excused by Force Majeure.

28.
“Demonstrated Capacity” means, until the first Quarterly Demonstration Test, the Capacity established during the tests conducted pursuant to subsection 5.2(c) or 5.6(a), as the case may, and thereafter, the Capacity established in the most recent Quarterly Demonstration Test.

29.
“Demonstration Test Failure” has the meaning given in Section 6.7.

30.
“Development Security” means a Letter of Credit in the amount of $________________

[Note to Bidders:  The Development Security in the case of all facilities other than full tolling gas-fired facilities will be an amount equal to $80,000/MW multiplied by the Bid Capacity.  For full tolling gas-fired facilities the Development Security will be an amount equal to $120,000/MW multiplied by the Bid Capacity to reflect the additional costs to which the Buyer will be subject in case of termination of a full tolling EPA.]

31.
“Direct Assignment Facilities” means all facilities or portions of facilities that are constructed by the Transmission Authority for the sole use and benefit of the Seller as a result of the Seller’s request for services under the BC Hydro Wholesale Transmission Services Application – Tariff Supplement No. 30 or any tariff that supplements or supersedes that tariff.
32.
“Effective Date” means the date set out on page one hereof.

33.
“Electricity” means electricity generated by the Seller’s Plant, net of Station Service.

34.
“Eligible Energy” means:

(a)
in each hour, other than an hour during a Quarterly Demonstration Test, the amount of Metered Energy delivered by the Seller at the POI in that hour, but excluding that portion of the Metered Energy that exceeds 105% of the Scheduled Energy for that hour, provided that if there is no Scheduled Energy for an hour, Eligible Energy is zero; and

(b)
in each hour during a Quarterly Demonstration Test, the amount of Metered Energy delivered by the Seller at the POI in that hour, but excluding that portion of the Metered Energy that exceeds 105% of the Nominal Capacity in effect during that hour multiplied by 1 hour.

35.
“Emission Reduction Rights” means any credit, reduction right, offset, allocated pollution right, emission reduction allowance or other proprietary or contractual right, whether or not tradable, resulting from, or otherwise related to, the generation, purchase or sale of the Capacity and Energy.

36.
“Energy” means electric energy expressed in MWh generated by the Seller’s Plant excluding Station Service.

37.
“Energy Schedule” means a schedule delivered by the Buyer to the Seller in accordance with this EPA specifying the quantity of Energy to be delivered to the POI in each hour to which the schedule relates.

38.
“EPA Quarter” means the period which commences at COD and ends at the expiration of the same day in each third month thereafter.

39.
“EPA Year” means each successive 365 day period which commences at COD or an anniversary thereof and ends on the day immediately prior to the next anniversary of COD.

40.
“Equivalent Operating Hours” means:

(a)
1 hour for each hour in which the Seller’s Plant is operating at Demonstrated Capacity;

(b)
______ hours for each hour, excluding all hours in a RUP, in which the Seller’s Plant is operating at less than Demonstrated Capacity based on a dispatch order issued by the Buyer in accordance with Article 9;

(c)
1 hour for each hour, excluding all hours in a RUP, in which the Seller’s Plant is operating at less than Demonstrated Capacity for any reason other than a dispatch order issued by the Buyer in accordance with Article 9;

(d)
_______ hours for each Cold Start;

(e)
_______ hours for each Hot Start; and

(e) _______ hours for each Warm Start.

[Note to Bidders:  The blanks in this section will be completed based on information submitted by the bidder in its Tender Form.]

41.
“Facilities Agreement” means the agreement between the Seller and the Transmission Authority setting out the commercial terms and conditions applicable to the construction of the Direct Assignment Facilities, as amended or replaced from time to time.

42.
“Facility Debt” means the obligations of the Seller to any lender pursuant to the Financing Documents including principal of, premium, and interest on, indebtedness, fees, expenses or penalties, amounts due upon acceleration, pre-payment or restructuring, swap or interest rate hedging, breakage costs and any claims or interest due with respect to any of the foregoing.

43.
“Facility Lender” means, collectively, any lender(s) providing any Facility Debt and any successors or assigns thereto.

44.
“Final Amount” means an amount owing by either Party to the other Party pursuant to this EPA (including as a result of a breach of this EPA) where such amount is (a) undisputed by the Party owing such amount;  or (b) has been finally determined by an arbitration award pursuant to Section 22.7 or by a court order and all rights of appeal in respect of such award or order have been exhausted or have expired.

45.
“Financing Documents” means the loan and credit agreements, notes, bonds, indentures, security agreements, lease financing agreements, mortgages, interest rate exchanges or swap agreements and other documents relating to the development, bridge, construction, ownership, leasing, permanent financing for, or operation and maintenance of, the Seller’s Plant, including any credit enhancement, credit support, working capital financing, or refinancing documents, and any and all amendments, modifications or supplements to the foregoing that may be entered into from time to time at the discretion of the Seller in connection with development, construction, ownership, leasing, operation and maintenance of the Seller’s Plant.

46.
“Force Majeure” means, subject to the exclusions in Section 12.2, any event or circumstance not within the reasonable control of the Party claiming Force Majeure and, to the extent not within that Party’s reasonable control, includes:

(a)
acts of God, including wind, ice and other storms, lightning, floods, earthquakes, volcanic eruptions and landslides;

(b)
strikes, lockouts and other industrial disturbances;

(c)
epidemics, war (whether or not declared), blockades, acts of public enemies, acts of sabotage, civil insurrection, riots and civil disobedience;

(d)
acts or omissions of Governmental Authorities including delays in regulatory process, and orders of a regulatory authority or court of competent jurisdiction; and

(e)
explosions and fires,

but does not include any refusal, failure or delay of any Governmental Authority in granting any Material Permit to the Seller, except where such failure or delay is a result of an event described in paragraph (a), (b), (c) or (e) above.

47.
“Force Majeure Days” means the number of days during which the Seller has invoked Force Majeure in accordance with Article 12.

48.
“Forced Outage” means a partial or total interruption in the delivery of, or ability to deliver, Scheduled Energy or the ability to make Nominal Capacity available that is not a result of  an event described in subsection 8.8(a), (excluding subsection 8.8(a)(vi)) or 8.8(b)(i).

49.
“Foundations Complete” means that the Seller has provided evidence satisfactory to the Buyer, acting reasonably, that the foundations for the Seller’s Plant have been poured and are complete.

50.
“Generating System Operating Orders” means orders developed by the Operating Committee that establish operating procedures and protocols for the Seller’s Plant, including procedures for scheduling, dispatching, notices and Outage scheduling requirements.

51.
“GJ” means gigajoules.

52.
“Good Utility Practice” means the more stringent of: (a) any of the practices, methods and acts engaged in, or approved by, a significant portion of the electric industry during the relevant time period; and (b) any of the practices, methods and acts which, in the exercise of reasonable judgment in light of the facts known at the time the decision was made, could have been expected to accomplish the desired result at a reasonable cost consistent with good business practices, reliability, safety and expedition.  Good Utility Practice is not intended to be limited to the optimum practice, method or act to the exclusion of all others, but rather to be practices, methods or acts generally accepted in the WECC region.

53.
“Governmental Authorities” means any federal, provincial or local governments or any of their boards or agencies, or any regulatory authority other than the Buyer and the Seller and entities controlled by the Buyer or the Seller.

54.
“Green Rights” means all right, title, interest and benefit in and to any credit, allowance, “green” tag, ticket, certificate or other “green” marketing attribute or proprietary or contractual right, whether or not tradable, resulting from the Capacity and Energy during the Term excluding the Off-Site Emission Reduction Rights.

55.
“GST” means the goods and services tax imposed under the Excise Tax Act (Canada) as that Act may be amended or replaced from time to time.

56.
“Guaranteed COD Date” means May 1, 2007.

57.
“Guaranteed Milestone Date” means, for each Milestone, the guaranteed milestone date specified for that Milestone in Appendix 2.

58.
“GWh” means gigawatt hours.

59.
“Hot Start” means a start-up of the Seller’s Plant where the Seller’s Plant has been shut down for not more than 8 hours as a result of a dispatch order from the Buyer pursuant to Article 9.

60.
“Initial Term” has the meaning given in Section 2.1.

61.
“Interconnection Agreement” means the agreement between the Seller and the Transmission Authority setting out the terms and conditions of interconnection of the Seller’s Plant to the Transmission System, as amended or replaced from time to time.

62.
“Laws” means any and all statutes, laws (including common law), ordinances, rules, regulations, codes, orders, bylaws, policies, directions, standards, guidelines and protocols and other lawful requirements of any governmental or regulatory authority.

63.
“LDs” means liquidated damages.

64.
“LD Factor” means the $/MW amount specified in Appendix 10.

65.
“Letter of Credit” means a letter of credit that complies with the requirements of Section 14.5.

66.
“Letter of Credit Failure” means:

(a)
a failure to renew or substitute a letter of credit by no later than 90 days prior to the expiry thereof;

(b)
the issuer of the letter of credit fails to maintain a credit rating of at least the minimum rating specified in Section 14.5;

(c)
the issuer of the letter of credit fails to comply with or perform its obligations under such letter of credit;

(d)
the issuer of such letter of credit disaffirms, disclaims, repudiates, terminates, rejects, in whole or in part, or challenges the validity of, such letter of credit; or

(e)
such letter of credit fails or ceases to be in full force and effect for purposes of this EPA (other than in accordance with its terms) prior to the date specified in Article 14 for return of the letter of credit.

67.
“Long-Term Operating Plan” means the plan referred to in subsection 6.6(a) as amended by the Seller from time to time.

68.
“Major Maintenance Interval” means the earlier of:

(a)
every ____th EPA Year; and

(b)
every ______ Equivalent Operating Hours

from the later of COD and the most recent Major Maintenance.

[Note to Bidders:  The blanks in this section will be completed based on information submitted by the bidder in its Tender Form.]

69.
“Major Maintenance Year” means an EPA Year in which a Major Maintenance Interval occurs or in which the Buyer has consented to the Seller performing Major Maintenance in accordance with Section 6.4.

70.
“Major Maintenance” means significant corrective or preventive maintenance on the Seller’s Plant that is required in accordance with the manufacturer’s recommended procedures, Good Utility Practice or any long-term service agreements for the Seller’s Plant.
71.
“Material Permits” means those permits identified as Material Permits in Appendix 15.
72.
“Mechanical Completion” means all products and work comprising permanent facilities in the Seller’s Plant are installed and the Seller’s Plant is ready for commissioning.

73.
“Metered Energy” means Energy recorded by the Metering Equipment.

74.
“Metering Equipment” means the metering equipment described in subsection 8.11(a).

75.
“Milestones” means the milestones specified in Appendix 2.

76.
“Milestone LDs” means the LDs specified in Section 13.1.

77.
“Milestone Security” means the LC described in Section 13.1.

78.
“Minimum Turndown” means ____________________% which is the percentage that, when multiplied by the Demonstrated Capacity, determines the minimum level at which the Seller’s Plant can operate when it is not shut down. [Note to Bidders - This item will be completed based on information submitted by the bidder in its Tender Form.]

79.
“MW” means megawatts.

80.
“MWh” means megawatt hours.

81.
“Nominal Capacity” means at any given time an amount, expressed in MW, determined in accordance with the following formula:
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Where:

NCo means:

(a)
from and after COD until the earlier of:  (A) the date of the Nominal Capacity Reset Test, if applicable (or if not applicable, the date of a Demonstration Test Failure) and (B) the date of acceptance by the Buyer of an offer pursuant to subsection 8.6(c)(ii), either:

(i)
where COD is achieved pursuant to Section 5.2, the lesser of (a) the minimum Capacity (adjusted to the AAC Equivalent Capacity) demonstrated during the 72 hour test pursuant to subsection 5.2(c); and (b) 105% of the Bid Capacity; or

(ii)
where Provisional COD is declared pursuant to Section 5.6, the minimum Capacity (adjusted to the AAC Equivalent Capacity) demonstrated during the 72 hour test pursuant to subsection 5.6(a);

(b)
from and after the date of the Nominal Capacity Reset Test until the earlier of: (A) the date of the most recent Demonstration Test Failure, and (B) the date of acceptance by the Buyer of an offer pursuant to subsection 8.6(c)(ii), the lesser of (i) the minimum Capacity (adjusted to the AAC Equivalent Capacity increased by a factor equal to 1+ 
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, where d = the number of days from Provisional COD to the date of the Nominal Capacity Reset Test) demonstrated during the Nominal Capacity Reset Test; and (b) 105% of the Bid Capacity;

(c)
from and after the date of a Demonstration Test Failure, until the earlier of: (A) the date of a Reset Test, and (B) the date of acceptance by the Buyer of an offer pursuant to subsection 8.6(c)(ii), the Capacity deemed pursuant to Section 6.7 to be the Nominal Capacity after a Demonstration Test Failure increased by a factor equal to 1 + 
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;

(d)
from and after the date of completion of a Reset Test, the Capacity specified in Section 6.7 as the Nominal Capacity after completion of the most recent Reset Test increased by a factor equal to 1 + 
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; and

(e)
from and after the date of acceptance by the Buyer of an offer under subsection 8.6(c)(ii) until the date of the most recent Demonstration Test Failure, the sum of: (i) the Nominal Capacity prior to such offer; and (ii) the Offered Capacity.

DF = Capacity Degradation Factor

n = the EPA Quarter in which the calculation is being performed calculated from COD

82.
“Nominal Capacity Reset Test” has the meaning given in Section 5.7.

83.
“OMC Payment” has the meaning given in Appendix 3.

84.
“Offered Capacity” has the meaning given to that term in Section 8.6.

85.
“Off-Site Emission Reduction Rights” means any Emission Reduction Rights (i) resulting from the actual or assumed displacement of emissions from generating facilities owned or operated by the Buyer or from which the Buyer or any of its Affiliates purchases electricity, wherever located, as a result of the purchase by the Buyer of Nominal Capacity and scheduled Energy during the Term or (ii) otherwise resulting or arising in any manner whatsoever from the purchase by the Buyer of Capacity and Energy during the Term.

86.
“Operating Committee” means the committee established pursuant to Section 6.8.

87.
“Operating Security” means a Letter of Credit in the amount determined in accordance with Appendix 10.

88.
“Outage” means a partial or total interruption in the delivery of, or ability to deliver, Energy or the ability to make Capacity available.

89.
“Party” means (i) the Buyer and its successors and permitted assigns, or (ii) the Seller and its successors and permitted assigns, and “Parties” means both the Buyer and the Seller and their respective successors and permitted assigns, provided that the Transmission Authority shall be deemed not to be a “Party”, whether or not owned or operated by British Columbia Hydro and Power Authority.

90.
“Peak Demand Months” means all months except April, May and June.

91.
“Permits” means permits, certificates, licences, and other approvals required for the design, construction, ownership, operation and maintenance of the Seller’s Plant, including all Material Permits.

92.
“Person” means an individual, body corporate, firm, partnership, joint venture, legal representative or other legal entity.

93.
“Planned Outage” means an Outage, which is scheduled more than 30 days in advance in accordance with Good Utility Practice for purposes of inspection and/or general overhaul of equipment in the Seller’s Plant.

94.
“POI” means the point at which the Seller’s Plant interconnects with the Transmission Authority’s System.

95.
“PPT” means Pacific Prevailing Time which means Pacific Daylight or Standard Time as applicable.

96.
“Pre-COD Energy” means that amount of Metered Energy delivered by the Seller at the POI in each hour prior to COD including Test Energy, but excluding:

(a)
that portion of the Metered Energy that exceeds 105% of the Bid Capacity (adjusted in accordance with Appendix 11 based on the temperature and humidity in the hour) multiplied by 1 hour; and

(b)
that portion of the Metered Energy that is sold to third parties in accordance with Section 8.1.

97.
“Pre-Qualification Submission” means the Pre-Qualification Form, Mandatory Criteria Information and Financial Statements submitted by the Seller to the Buyer pursuant to the CFT.

98.
“Prime Rate” means the floating prime interest rate announced from time to time by the main branch of Bank of Montreal in Vancouver, expressed as an annual rate, as the reference rate it will use to determine rates of interest payable on Canadian dollar commercial loans made in Canada.

99.
“Principal Equipment” means the equipment described in Section 1 of Appendix 5.

100.
“Proceeding” has the meaning given in Section 1.5.

101.
“Project” means the financing, design, engineering, procurement, construction, commissioning, operation and maintenance of the Seller’s Plant.

102.
“Project Assets” means the Seller’s Plant and all rights, property, assets, equipment, materials and contracts required to construct, operate and maintain the Seller’s Plant and to interconnect the Seller’s Plant to the Transmission System, whether real or personal and whether tangible or intangible, including equipment and other warranties, Permits, supply and other contracts, the goodwill in and right to use the name by which the Seller’s Plant is commonly known, the books, records and accounts with respect to the Seller’s Plant, and all land tenure and land tenure agreements with respect to the Seller’s Plant.

103.
“Provisional COD” means the time when the Seller’s Plant achieves Provisional COD pursuant to Section 5.6.

104.
“PST” means British Columbia provincial social services or sales taxes and similar or replacement assessments, if any.

105.
“Quarterly Demonstration Tests” has the meaning given in Section 6.7.

106.
“Receipt of Material Permits” means the Seller has received all Material Permits.

107.
“Renewal Term” has the meaning given in Section 2.2.

108.
“Reset Test” means any Quarterly Demonstration Test conducted within 180 days after a Demonstration Test Failure in which the minimum Capacity demonstrated during the test (adjusted to the AAC Equivalent Capacity) exceeds the Nominal Capacity.

109.
“RUP” has the meaning given in Appendix 3.

110.
“RUT” has the meaning given in Appendix 3.

111.
“Schedule and Development Plan” means at the commencement of the Term, the schedule and development plan attached at Appendix 2 and any subsequent schedule and development plan delivered by the Seller to the Buyer pursuant to Section 4.5.

112.
“Scheduled Energy” means in each hour, the amount of Energy specified for delivery to the POI in that hour in an Energy Schedule as adjusted in accordance with Appendix 11 to account for the temperature and humidity in each delivery hour, but excluding any Energy delivered during the applicable RUT where the Seller’s Plant has restarted after any shut-down of the Seller’s Plant for any reason.

113.
“Scheduled Planned Outage” means a Planned Outage that (a) occurs in the non-Peak Demand Months; (b) does not exceed the Scheduled Planned Outage Allowance Hours; and (c) otherwise complies with all requirements of this EPA applicable to Planned Outages.

114.
“Scheduled Planned Outage Allowance Hours” means:

(a)
in each EPA Year, other than a Major Maintenance Year, _____ hours, whether or not continuous; and

(b)
in Major Maintenance Years, _____ hours, whether or not continuous.

[Note to Bidders: The blanks in this definition will be completed based on information submitted by bidder in its Tender Form.]

115.
“Scheduled Planned Outage Hours” means those hours during which the Seller’s Plant is not operating due to a Scheduled Planned Outage.

116.
“Securities” means the Development Security, the Operating Security, the Network Upgrade Security, the Milestone Security, the Capacity Shortfall Security and the Subordinated Mortgage.

117.
“Seller” means the Party so identified on page one of this EPA, and its successors and permitted assigns.

118.
“Seller Default” means any one of the following:

(a)
the Demonstrated Capacity is less than 80% of the Bid Capacity (adjusted by the Capacity Degradation Factor in accordance with the formula indicated in the definition of “Nominal Capacity” for the degradation of Nominal Capacity) in any three consecutive EPA Quarters;

(b)
AMonthly, calculated on a 12 month rolling average basis, is less than 80%;

(c)
the Seller is Bankrupt or Insolvent or a Letter of Credit Failure has occurred;

(d)
the Interconnection Agreement and/or the Facilities Agreement is terminated for any reason attributable to the Seller, unless a new Interconnection Agreement and/or Facilities Agreement is entered into between the Seller and the Transmission Authority within 30 days of the date of termination of the Interconnection Agreement and/or the Facilities Agreement;

(e)
the Seller’s Plant is disconnected from the Transmission System for reasons attributable to the Seller (i) more than twice or (ii) for a period of more than 360 hours in aggregate duration (whether or not continuous), in either case in any continuous period of 365 days, unless within 30 days after the date of notice by the Buyer to the Seller of the default, the Seller has cured the cause of the disconnection, or where the cause cannot be cured within that 30 day period, the Seller demonstrates to the reasonable satisfaction of the Buyer that the Seller is working diligently and expeditiously to cure the cause and the cause is cured within a further reasonable period of time;

(f)
an amount due and payable by the Seller to the Buyer under this EPA remains unpaid for 60 days after its due date and such default has not been cured within 30 days after the Buyer has given notice of the default to the Seller; or

(g)
the Seller is in material default of any of its covenants, representations and warranties or other obligations under this EPA (other than as set out above), including failure to deliver the Operating Security, any purported assignment which does not comply with Article 18 and any act or omission by the Seller that causes the Seller to cease to be exempt from regulation as a public utility as defined in the UCA contrary to Article 7 where the regulation of the Seller as a public utility could reasonably be expected to have an adverse effect on the Buyer, unless within 30 days after the date of notice by the Buyer to the Seller of the default the Seller has cured the default or, if the default cannot be cured within that 30 day period, the Seller demonstrates to the reasonable satisfaction of the Buyer that the Seller is working diligently and expeditiously to cure the default and the default is cured within a further reasonable period of time.

119.
“Seller’s Plant” means the Seller’s plant described in Appendix 5.
120.
“Start of Construction” means, with respect to the Project, that the Seller’s construction contractor has mobilized its equipment on the worksite and has commenced site work with the intent of continuing to perform work at the site.

121.
“Start” means a Hot Start, Warm Start, or Cold Start.

122.
“Station Service” means electricity required to service the Seller’s Plant, including electricity required for fuel processing.

123.
“Subordinated Mortgage” has the meaning given in Section 14.9.

124.
“Synchronization” means the generating equipment at the Seller’s Plant has achieved electrical synchronization with the Transmission System at the Bid Capacity (taking into account ambient conditions at the time of the start).

125.
“Tender Form” means the Tender Form prescribed pursuant to the CFT.

126.
“Term” means the Initial Term and, to the extent exercised pursuant to Section 2.2, one or both Renewal Terms.

127.
“Termination Payment” means the amount payable by the Seller to the Buyer or the amount payable by the Buyer to the Seller pursuant to Section 17.4 or Section 17.5, as the case may be.

128.
“Test Energy” means Metered Energy delivered to the POI during any successful test pursuant to subsection 5.2(c), 5.2(d) or 5.6(a), but excluding all Metered Energy in excess of 105% of the Bid Capacity.

129.
“Tracking Account” has the meaning given in Appendix 3.

130.
“Transmission Authority” means the Person or Persons who operate the Transmission System, in whole or in part, including an independent system operator.

131.
“Transmission System” means the transmission and distribution system that interconnects, or affects the interconnection, or is affected by the interconnection, with the Seller’s Plant.

132.
“UCA” means the Utilities Commission Act (British Columbia).

133.
“Warm Start” means a start-up of the Seller’s Plant where the Seller’s Plant has been shut down for more than 8 hours but not more than 48 hours as a result of a dispatch order from the Buyer pursuant to Article 9.

134.
“WECC” means the Western Electricity Coordinating Council or any successor organization of which the Buyer is a member.

APPENDIX 2

MILESTONES, SCHEDULE AND DEVELOPMENT PLAN

[Note to Bidders: Milestone Dates will be developed from information provided by bidders in the CFT process.  The Schedule and Development Plan will be provided by the bidder during the CFT process.  Bidders should note that the Guaranteed Milestone Date for the Receipt of Material Permits cannot be later than 180 days after the Effective Date.]



Milestone

Guaranteed
Milestone Date

Missed Milestone Liability
per MW of Bid Capacity
Cure Period
(Number of Days after the Guaranteed Milestone Date)

Receipt of Material Permits

$2,000
30 days

Start of Construction

$3,000
60 days

Foundations Complete

$3,000
90 days

Mechanical Completion

$5,000
120 days

Synchronization

$7,000
150 days

APPENDIX 3

TARIFF

[Note to Bidders – Sections 3.9, 3.10 and 3.11 will be deleted from all EPAs other than EPAs for gas-fired tolling plants.]

Part A – Definitions and Interpretation

1.1.1
Definitions

In this Appendix 3, the following words and expressions have the following meanings:

(a)
“Adjusted Payment Amount” means for each Billing Month an amount, expressed in $, determined in accordance with Section 3.1 of this Appendix.

(b)
“AMonthly” means, for each Billing Month, the monthly availability factor, expressed as a percentage, determined in accordance with Section 3.5 of this Appendix 3.

(c)
“Availability Adjustment” means, for each Billing Month an amount, expressed in $, determined in accordance with Section 3.6 of this Appendix 3.

(d)
“Billing Month” means the calendar month for which an invoice is being prepared.

(e)
“CC”  means capital charge, being $____________/MW.

(f)
“CC Payment” means for each Billing Month an amount, expressed in $, determined in accordance with Section 3.2 of this Appendix.

(g)
“CPI” means the Consumer Price Index for Canada, All Items (Not Seasonally Adjusted) as published by Statistics Canada, adjusted or replaced in accordance with subsection 1.2(e) of this Appendix.

(h)
“DC” means Demonstrated Capacity.

(i)
“EC” means energy charge, being $______/MWh.

(j)
“ECEP” means the EC escalation percentage, being ________%.

(k)
“EC Payment” means for each Billing Month an amount, expressed in $, determined in accordance with Section 3.4 of this Appendix.

(l)
“GHRBASELOADCOD” means _____ GJ/GWh, being the guaranteed heat rate at COD at AAC when the Seller’s Plant is generating Energy at a rate equal to the Bid Capacity multiplied by one hour.

(m)
“GHRMTDCOD” means _______ GJ/GWh, being the guaranteed heat rate at COD at AAC when the Seller’s Plant is generating Energy at a rate equal to the Bid Capacity multiplied by the Minimum Turndown multiplied by one hour.

(n)
“GJ” means gigajoules.

(o)
“H” means the number of hours in the Billing Month or, in the case of any partial calendar month during the Term, the number of hours in the part of the month included in the Term.

(p)
“HFM-Seller” means the number of hours in the Billing Month during which the Seller invoked Force Majeure in accordance with the EPA provided that where a portion of the Demonstrated Capacity (adjusted based on actual temperature and humidity during the relevant hour in accordance with the formula in Appendix 11) is available during any hour in which the Seller has invoked Force Majeure, there shall be included in the calculation of HFM-Seller a portion of that hour equal to the percentage of the Demonstrated Capacity (adjusted based on actual temperature and humidity during the relevant hour in accordance with the formula in Appendix 11) that is not available in that hour due to the Force Majeure. 

(q)
“HHV” means higher heating value.

(r)
“HRDF” means heat rate degradation factor, being _________%.

(s)
“OMC” means operations and maintenance charge, being $_______/MW.

(t)
“OMCEP” means OMC escalation percentage, being ________%.

(u)
“OMC Payment” means for each Billing Month an amount, expressed in $, determined in accordance with Section 3.3 of this Appendix.

(v)
“Receipt Point” has the meaning given in Appendix 8.

(w)
“RUP” means the ramp-up period from the time indicated for the start-up of the Seller’s Plant in a dispatch order delivered by the Buyer to the Seller under Article 9 of the EPA to the time when the Scheduled Energy has been delivered consistently to the POI for two consecutive 5 minute intervals.

(x)
“RUT” means a RUTC or a RUTH or a RUTW, as applicable.

(y)
“RUTC” means the ramp-up time for a Cold Start, being __________ minutes.

(z)
“RUTH” means the ramp-up time for a Hot Start, being ___________ minutes.

(aa)
“RUTW” means ramp-up time for a Warm Start, being _________ minutes.

(bb)
“SUCC” means the start-up cost for a Cold Start, being $_____________.

(cc)
“SUCH” or means the start-up cost for a Hot Start, being $_____________.

(dd)
“SUCW” means the start-up cost for a Warm Start, being $___________.

(ee)
“SUCEP” means the SUC escalation percentage, being ________%.

(ff)
“SUFC” means the start-up fuel for a Cold Start, being ________ GJ.

(gg)
“SUFH” means the start-up fuel for a Hot Start, being __________GJ.

(hh)
“SUFW” means the start-up fuel for a Warm Start, being ___________ GJ.

(ii)
“SUP” means start-up payment, being for each Billing Month an amount, expressed in $, determined in accordance with Section 3.8 of this Appendix.

(jj)
“Tracking Account” means the account referred to in Section 3.11 of this Appendix 3.

[Note to Bidders – All blanks in Section 1.1 of this Appendix will be completed based on information submitted by the bidder in its Tender Form.]

1.2
Interpretation

1.2.1
All payments will be calculated applying the following principles:

(a)
All payment calculations will be rounded to the nearest cent.

(b)
Except as set out in subsection 1.2.2(b) of this Appendix, Energy will be expressed in MWh rounded to two decimal places.

(c)
Any escalators or percentages will be expressed as a percentage and will be rounded to four decimal places (ie. 0.0000%) 

(d)
Payment amounts will be prorated for any partial calendar month in the Term.

(e)
If Statistics Canada (or the then recognized statistical branch of the Canadian Government):

(i)
computes, at any time after the Effective Date, the CPI on a basis different to that employed at the Effective Date, then the CPI will be converted using the appropriate formula recommended by Statistics Canada (or the then recognized statistical branch of the Canadian Government); or

(ii)
at any time ceases to publish or provide the CPI then the provisions of Section 1.9 of this EPA will apply; or

(iii)
has not published the CPI for a Billing Month at the time the Seller is required to provide the Buyer with an invoice for that Billing Month, the Seller shall prepare the invoice based on the CPI for the month immediately prior to the Billing Month and when the CPI for that Billing Month is published, the Seller shall recalculate the invoice amounts for that Billing Month in the next succeeding invoice and shall include a credit or debit, without interest, in the next succeeding invoice based on the results of the recalculation; or

(iv)
recalculates the CPI for a Billing Month after the invoice for the Billing Month has been issued, then the Seller shall recalculate the invoice amounts for that Billing Month in the next succeeding invoice and shall include a credit or debit, without interest, in the next succeeding invoice based on the results of the recalculation.

1.2.2
Heat Rates:


(a)
All heat rates in this EPA are expressed at HHV.

(b)
All heat rate bonuses and penalties will be calculated based on Eligible Energy expressed in GWh rounded to five decimal places.

(c)
For purposes of the calculations pursuant to Sections 3.9 and 3.10 of this Appendix, the hourly gas meter readings for each Day (as defined in the Gas Transporter’s tariff) will be normalized to the GJ amount of Fuel delivered to the Gas Delivery Point for that Day as indicated on the Gas Transporter’s invoice for that Day, such that the sum of the allocated GJs for each hour of that Day is equal to the GJ amount on the Gas Transporter’s invoice for that Day. 
Part B - Pre-COD Tariff

2.2.1
No price is payable by the Buyer for any Capacity or Energy before COD, except as set out in Section 2.2 of this Appendix.

2.2
The price payable by the Buyer for Test Energy is $25/MWh.  If the Seller’s Plant does not satisfy the requirements of Section 5.2, no price is payable by the Buyer for Pre-COD Energy generated during the period specified in subsection 5.2(c) or 5.2(d).

Part C - Post-COD Capacity and Energy Tariff

3.3.1
Capacity, Energy and SUP Payment - For each calendar month during the Term after COD (including the month in which COD occurs), the Buyer shall pay the Seller the Adjusted Payment Amount, calculated in accordance with the following formula:


Adjusted Payment Amount = CC Payment + OMC Payment + EC Payment + SUP - 
Availability Adjustment

3.2
CC Payment – For each calendar month during the Term after COD (including the month in which COD occurs), the CC Payment will be calculated in accordance with the following formula:
CC Payment = CC x DC x (1 - (HFM-Seller/H))

3.3
OMC Payment – For each calendar month during the Term after COD (including the month in which COD occurs), the OMC Payment will be calculated in accordance with the following formula:

OMC Payment = OMCCOD x DC x OMC Escalation Factor x (1 - (HFM-Seller /H))
Where:

“OMCCOD” means the operations and maintenance charge at COD, being an amount determined in accordance with the following formula:

OMCCOD = OMC + (OMC x (OMCEP/12) x M)

Where:

M = the number of months from and including January 2004 to and including the month immediately prior to the month in which COD occurred

“OMC Escalation Factor” means an amount determined on every COD anniversary in accordance with the following formula:

OMC Escalation FactorN = OMC Escalation FactorN-1 x (1 + OMCEP)

Where:

N = the EPA Year following the Nth COD anniversary

OMC Escalation Factor0 = 1

[Note to Bidders:  For bidders that elect to escalate the OMC by a percentage of CPI, the formula for the OMC Payment will be expressed as follows:

OMC Payment = OMCCOD  x DC x OMC Escalation Factor x (1-(HFM-Seller/H))

Where:

“OMCCOD”   means an amount determined in accordance with the following formula:
OMCCOD =  OMC x (1 + (((CPICOD/CPIJanuary 2004) - 1) x OMCEP))

Where:

CPIJanuary 2004  means the CPI for the month of January 2004

CPICOD means the CPI for the month immediately prior to the month in which COD occurs

“OMC Escalation Factor” means an amount determined in accordance with the following formula:

OMC Escalation FactorN = (1 +(((CPIN/CPICOD) - 1) x OMCEP))

Where:

N = the EPA Year following the Nth COD anniversary

CPIN  means the CPI for the month immediately prior to the month in which the Nth COD anniversary occurs

OMC Escalation Factor0 = 1]

3.4
EC Payment - For each calendar month during the Term after COD (including the month in which COD occurs), the EC Payment will be calculated in accordance with the following formula:

EC Payment = ECCOD x EE x EC Escalation Factor

Where:

EE = the Eligible Energy for the Billing Month 
“ECCOD” means an amount determined in accordance with the following formula:

ECCOD = EC + (EC x (ECEP/12) x M)

Where:

M = the number of months from and including January 2004 to and including the month immediately prior to the month in which COD occurred

“EC Escalation Factor” means an amount determined on every COD anniversary in accordance with the following formula:

EC Escalation Factor = EC Escalation FactorN-1 x (1 + ECEP)

Where:

N = the EPA Year following the Nth COD anniversary

EC Escalation Factor0 = 1

[Note to Bidders:  For Bidders that elect to escalate the EC by a percentage of CPI, the formula for the EC Payment will be expressed as follows:

EC Payment = ECCOD x EE x EC Escalation Factor

Where:

EE = the Eligible Energy for the Billing Month 

“ECCOD”   means an amount determined in accordance with the following formula:

ECCOD =  EC x (1 + (((CPICOD/CPIJanuary 2004) - 1) x ECEP))

Where:

CPIJanuary 2004  means the CPI for the month of January 2004

CPICOD means the CPI for the month immediately prior to the month in which COD occurs

“EC Escalation Factor” means an amount determined in accordance with the following formula:

EC Escalation FactorN = (1 + (((CPIN /CPICOD) - 1) x ECEP))

Where:

N = the EPA Year following the Nth COD anniversary

CPIN  means the CPI for the month immediately prior to the month in which the Nth COD anniversary occurs

EC Escalation Factor0 = 1]

3.5
AMonthly - For each calendar month during the Term, AMonthly will be determined in accordance with the following formula:


H


EE + ∑ ( EAFj x ACj )


J = 1

AMonthly  = 






﴾
H
Cj
﴿ + (DCA x (H – N – HFM))


∑
J = 1



Where:

“AMonthly” = 1 if the denominator of the equation is 0

“EE” = the Eligible Energy for the Billing Month.

“EAFj” = (a) the actual percentage availability for hour j, being the availability the Buyer can demonstrate, by clear and convincing evidence represents the availability of the Seller’s Plant for hour j; or (b) where (a) is not

 H

 applicable,  EE / ∑ Cj, provided that if the denominator of the equation is 0, (b) = 1  

J = 1

“ACj” means the Capacity available during the hour “j” as reported by the Seller to the Buyer in a notice or notices under subsection 6.6(e) of the EPA, adjusted based on the actual temperature and humidity in the hour minus any Scheduled Energy for the hour, provided that:

(a)
ACj = DCAdjusted during an event described in subsection 8.8(a)(ii), (iii), (iv) and (v);

(b)
ACj = 0 during hours in which the Buyer has suspended the Seller’s performance under the EPA in accordance with Article 15 of the EPA
“Cj” = Scheduled Energy for hour “j” during which the Seller’s Plant is ON

“DCAdjusted” means DC adjusted to an AAC Equivalent Capacity based on the actual temperature and humidity in each hour in accordance with Appendix 11.

“DCA” means the average of the values attributed to DCAdjusted for each hour in the Billing Month.

“N” = the sum of portions of all hours during the Billing Month in which the Seller’s Plant is ON, where the portion of each ON hour included is equal to Cj/DCA.

“HFM” = the sum of all hours during the Billing Month in which the Seller or the Buyer has invoked Force Majeure in accordance with this EPA, where the portion of each Force Majeure hour included is equal to 1 - (RAj/DCA).

“RAj” means the Capacity available during each hour in which the Seller or the Buyer has declared Force Majeure in accordance with this EPA as reported by the Seller to the Buyer in a notice or notices under subsection 6.6(e) of the EPA, adjusted based on the actual temperature and humidity in the hour.

“ON” means that the Seller’s Plant is generating Scheduled Energy.

3.6
Availability Adjustment – For each calendar month during the Term in which AMonthly is less than 97%, the Availability Adjustment will be calculated in accordance with the following formula:

Availability Adjustment = the lesser of:

(a)
$6,667/MW x Demonstrated Capacity; and

(b)
N x $250/MW x Demonstrated Capacity

Where:

N = 100 x (the greater of (a) 0 and (b) 97% - AMonthly)

For each calendar month during the Term in which AMonthly is 97% or greater, the Availability Adjustment is $0.

3.7
Suspension Sales - Where the Seller has suspended its performance under the EPA in accordance with Article 15, and the Seller has sold Nominal Capacity and/or Energy associated with Nominal Capacity to a third party during that period of suspension, and the proceeds from the sale of that Nominal Capacity and/or Energy exceed the EC multiplied by Metered Energy, there shall be deducted from the CC Payment and the OMC Payment for the month in which those sales occurred an amount equal to the greater of (i) 0 and (ii) the sale price less the EC multiplied by Metered Energy.  

3.8
Start-Up Payment - For each calendar month during the Term after COD (including the month in which COD occurs) the Buyer shall pay the Seller an SUP Payment, calculated in accordance with the following formula:

SUP = (NH x SUCHCOD x SUC Escalation Factor) + (Nw x SUCWCOD x SUC Escalation Factor) + (NC x SUCCCOD x SUC Escalation Factor)

Where:

“NH” = number of Hot Starts in the Billing Month

“NW”  = number of Warm Starts in the Billing Month

“NC” = number of Cold Starts in the Billing Month

“SUCHCOD”  = an amount determined in accordance with the following formula:

“SUCHCOD” = SUCH + (SUCH x (SUCEP/12) x M)

Where:

M means the number of months from January 2004 to and including the month immediately prior to the month in which COD occurs

“SUC Escalation Factor” means an amount determined in accordance with the following formula:

SUC Escalation FactorN = SUC Escalation FactorN-1 x (1 + SUCEP)

Where:

N = the EPA Year following the Nth COD anniversary

SUC Escalation Factor0 = 1

SUCWCOD is determined in the same manner as SUCHCOD except that the term “SUCH” is deleted and replaced with the term “SUCW”

SUCCCOD is determined in the same manner as SUCHCOD except that the term “SUCH” is deleted and replaced with the term “SUCC”
[Note to Bidders:  For Bidders that elect to escalate the SUC by a percentage of CPI, the formula for SUCHCOD and the formula for the SUC Escalation Factor will be expressed as follows:

SUP = (NH  x SUCHCOD x SUC Escalation Factor) + (Nw x SUCWCOD x SUC Escalation Factor) + (NC  x SUCCCOD x SUC Escalation Factor)

Where:

“SUCHCOD”  means an amount determined in accordance with the following formula:


SUCHCOD =  SUCH x (1+(((CPICOD/CPIJanuary 2004) – 1) x SUCEP))

Where:

CPIJanuary 2004  means the CPI for the month of January 2004

CPICOD means the CPI for the month immediately prior to the month in which COD occurs

“SUC Escalation Factor” means an amount determined in accordance with the following formula:

SUC Escalation FactorN = (1 + (((CPIN/CPICOD) – 1) x SUCEP))

Where:

N = the EPA Year following the Nth COD anniversary

CPIN  means the CPI for the month immediately prior to the month in which the Nth COD anniversary occurs

SUC Escalation Factor0 = 1]

3.9
Heat Rate Bonus and Penalty
3.9.1
Definitions

For the purposes of this Section 3.9 of Appendix 3, the following words and expressions have the following meaning:

“Excluded Hours” means:

(a) hours when the Seller’s Plant is operating on Fuel that does not meet the Fuel Quality Specifications;

(b) hours when, based on dispatch instructions from the Buyer pursuant to Article 9 of the EPA, the Seller’s Plant is operating at levels other than the Demonstrated Capacity or the Demonstrated Capacity multiplied by the Minimum Turndown;

(c) hours, or portions thereof, following a Start equal to the lesser of (a) the RUP or (b) the applicable RUT; and

(d) hours when the Buyer has declared Force Majeure.

“Gascommodity” means an amount expressed in $/GJ equal to the monthly index price for the Huntingdon spot market deliveries for the Billing Month in which the relevant calculation is being performed (as set out in Inside FERC Gas Market Report for the 1st of the month index reported for the Northwest Pipeline deliveries at the Canadian border).
“Gastoll” means an amount expressed in $/GJ equal to the average of the Gas Transporter’s published non-firm gas transportation tolls applicable to the delivery of gas from the Receipt Point to the Gas Delivery Point for the Billing Month for which the relevant calculation is being performed.

“GHRBASELOAD ” = GHRBASELOADCOD  x (1 + ((HRDF/100) x n))


Where:

GHRBASELOADCOD  = the guaranteed heat rate at COD at AAC when the Seller’s Plant is generating Energy at a rate equal to the Demonstrated Capacity multiplied by one hour


n = the EPA Quarter in which the calculation is being performed calculated from COD

“GHRMTD” = GHRMTDCOD  x (1 + ((HRDF/100) x n))

 
Where:

GHRMTDCOD = the guaranteed heat rate at COD at AAC when the Seller’s Plant is generating Energy at a rate equal to the Demonstrated Capacity multiplied by the Minimum Turndown multiplied by one hour


n = the EPA Quarter in which the calculation is being performed calculated from COD

“ON” means that the Seller’s Plant is generating Scheduled Energy.

3.9.2
Heat Rate Calculation

The Seller shall include in each invoice pursuant to Section 10.1, a calculation of the Heat Rate Differential (“CHRD”) for each hour during the Billing Month during which the Seller’s Plant is ON, excluding Excluded Hours, in accordance with the following applicable formula:

(a) when the Seller’s Plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity multiplied by one hour:


GHRBaseloadAdjusted – HRActual

Where:

GHRBaseloadAdjusted means GHRBaseload adjusted to actual weather conditions in accordance with the following formula:

GHRBaseloadAdjusted = GHRBaseload/(1 + Heat Rate Conversion Factor)

Where:

Heat Rate Conversion Factor = the applicable conversion factor from the Heat Rate Conversion Table in Appendix 11 based on the actual temperature and humidity for the hour;

HRActual means the actual heat rate of the Seller’s Plant for the hour, calculated in accordance with the following formula:
HRActual = GJ of natural gas delivered to the Gas Delivery Point/GWh of Eligible Energy

(b) when the Seller’s Plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity multiplied by the Minimum Turndown multiplied by one hour:

GHRMTDAdjusted – HRActual

Where:

GHRMTDAdjusted means GHRMTD adjusted to actual weather conditions in accordance with the following formula:

GHRMTDAdjusted = GHRMTD/(1 + Heat Rate Conversion Factor)

Where:

Heat Rate Conversion Factor = the applicable conversion factor from the Heat Rate Conversion Table in Appendix 11 based on the actual temperature and humidity for the hour.

HRActual means the actual heat rate of the Seller’s Plant for the hour, calculated in accordance with the following formula:

HRActual = GJ of natural gas delivered to the Gas Delivery Point/GWh of Eligible Energy

3.9.3
Heat Rate Bonus

If the result of the calculation pursuant to section 3.9.2 of Appendix 3 is a positive number, an amount, expressed in $, determined in accordance with the following formula will be added to the Tracking Account:

CHRD x Gascommodity x EE

Where:

CHRD (Calculated Heat Rate Differential) = the Heat Rate Differential for the hour calculated in accordance with Section 3.9.2 of Appendix 3.
EE = for each hour that is not an Excluded Hour, the Eligible Energy for the hour for which the calculation is being performed.

3.9.4
Heat Rate Penalty

If the result of the calculation pursuant to Section 3.9.2 of Appendix 3 is a negative number, an amount, expressed in $, determined in accordance with the following formula will be deducted from the Tracking Account:

CHRD x (Gascommodity + Gastoll) x EE

Where:

CHRD (Calculated Heat Rate Differential) = the absolute value of the Heat Rate Differential for the hour calculated in accordance with Section 3.9.2 of Appendix 3

EE = for each hour that is not an Excluded Hour, the Eligible Energy for the hour for which the calculation is being performed.

3.10
Fuel Use Bonus/Penalty – Starts

3.10.1
Fuel Use Calculation

The Seller shall include in each invoice pursuant to Section 10.1 a calculation of the Fuel used during all Starts during the Billing Month based on the following formula:

CFDS – AFDS

Where:

CFDS (Contracted Fuel During Starts) = (NH x SUFH) + (NW x SUFW) + (NC x SUFC)

Where:

N = the number of Hot Starts, Warm Starts or Cold Starts in the Billing Month as applicable

AFDS (Actual Fuel During Starts) = actual Fuel, expressed in GJ, used during all the Starts in the Billing Month

3.10.2
Fuel Use Bonus
Where the result of the calculation in Section 3.10.1 of Appendix 3 is positive, an amount, expressed in $, calculated in accordance with the following formula, will be added to the Tracking Account:

(CFDS – AFDS) x Gascommodity
3.10.3
Fuel Use Penalty

Where the result of the calculation in Section 3.10.1 of Appendix 3 is negative, an amount, expressed in $, calculated in accordance with the following formula, will be deducted from the Tracking Account:

(AFDS – CFDS) x (Gascommodity + Gastoll)

3.11
Tracking Account

The results of the calculations pursuant to Section 3.9.3, 3.9.4, 3.10.2 and 3.10.3 will be recorded in a Tracking Account maintained by the Seller.  Outstanding balances in the Tracking Account will be settled and paid on the earlier of (a) each anniversary of COD; and (b) when the balance in the Tracking Account, positive or negative, exceeds $3,000,000.  Positive amounts in the Tracking Account represent amounts owing by the Buyer to the Seller.  Negative amounts in the Tracking Account represent amounts owing by the Seller to the Buyer.

APPENDIX 4

COD CERTIFICATE

TO:
British Columbia Hydro and Power Authority (the “Buyer”) 

RE:
Standard Electricity Purchase Agreement (Capacity and associated Energy) Vancouver Island Call for Tenders (“EPA”) made as of ●, 2004 between the Buyer and ● (the “Seller”)
I, [name of senior officer], in my capacity as [position of senior officer] of the Seller, certify on behalf of the Seller that:

1.
Defined Terms – Words and phrases having initial capitalized letters in this Certificate have the meanings given in the EPA.

2.
COD Requirements – The Seller has satisfied the requirements for COD as set out in [Section 5.2 or Section 5.6] of the EPA.  Attached to this Certificate is all evidence required to demonstrate that the Seller has satisfied all such requirements.

3.
No Material Default – No event which constitutes a Seller Default under subsection (c) or (g) of Section 118 of Appendix 1 has occurred and the Seller is not in material default under any Permit (and all such Permits are in full force and effect), any tenure agreement for the site on which the Seller’s Plant is located, the Interconnection Agreement or the Facilities Agreement.

Dated this _____ day of _________________, 200____.

________________________________________

[name of senior officer]

[position of senior officer]

[Attach to the Certificate in tabbed format all documents and evidence required under Section 5.2 of the EPA.  Where documents have previously been provided to the Buyer, so indicate and attach a copy of the letter transmitting such documents to the Buyer.]
APPENDIX 5

SELLER’S PLANT DESCRIPTION

1.
Description of Seller’s Plant
[Include reference to any duct firing, dual fuel capability, facilities or technical requirements to reflect dispatchability, and other design criteria applicable to each tendered project.]

General Description:

Location:

Fuel Type and Source:

Principal Facilities and Equipment:

2.
Bid Capacity – _________________ being the guaranteed Capacity at AAC.

3.
Capacity Degradation Factor – _______________%.

[Note to Bidders:  The blanks in this Appendix will be completed based on information submitted by the bidder in its Tender Form.  In the case of dual fuel plants, the description will include the number of hours in each EPA Year during which the Seller’s Plant can operate on distillate and a description of the distillate storage facilities sufficient to demonstrate that the storage facilities can hold the Minimum Distillate Quantity (as defined in Part I of Appendix 18)]
APPENDIX 6

SAMPLE FORM LETTER OF CREDIT

[Issuing Bank Name & Address]


Date of Issue:  [                  ], 20____

Irrevocable Standby Letter of Credit

[Number]

Applicant:





Beneficiary:

[


]


British Columbia Hydro and Power Authority







[Address]

At the request and for the account of the Applicant, we hereby establish in favour of the Beneficiary our irrevocable standby Letter Of Credit No. ([Number]) (hereinafter called the “Letter of Credit”) for an amount not exceeding [Currency and Amount both in letters and numbers].

We, Bank of [Bank Name and Address] hereby unconditionally and irrevocably undertake and bind ourselves, our successors and assigns to pay you immediately, the sum which you claim upon receipt of the following documents:

(1)
Your signed written demand specifying the amount claimed (not exceeding
[



]), and certifying that such amount is due to you by the Applicant who has defaulted in its obligations under the terms of an Electricity Purchase Agreement between you and the Applicant made as of [Date].

(2)
This original Letter of Credit must be presented with your demand for payment for endorsement purposes.

Partial Drawings Are Allowed.  The amount of this Letter of Credit shall be automatically reduced by the amount of any drawing paid hereunder.

This Letter of Credit takes effect from the later of (a) the date of issue set forth above, and (b) [            ] [in the case of the Development Security insert: the date of return to us of the security issued to you pursuant to the Call for Tenders for Capacity and Associated Energy Supply issued by you 31 October, 2003; or in the case of the Operating Security insert: the date of return to us of the Development Security as defined in the above-mentioned Electricity Purchase Agreement less any deductions authorized under the above-mentioned Electricity Purchase Agreement] and shall remain valid until [     ]. [Note to Seller:  For all Security other than the Development Security and the Operating Security, replace the immediately preceding sentence with “This Letter of Credit takes effect from [     ] and shall remain valid until [     ]”] However, it is a condition of this Letter of Credit that it will be automatically extended without notice for a further one year period from the present or any future expiry date unless at least ninety (90) days prior to such expiry date we notify you in writing by courier or registered mail at your address above that we elect not to consider this Letter of Credit to be extended for any additional period.

This Letter of Credit is subject to the Uniform Customs and Practice for Documentary Credits (1993 Revision), International Chamber of Commerce, (Publication No. 500).  The number of this Letter of Credit must be quoted on all documents required.  Notwithstanding Article 17 of said publication, if this Letter of Credit expires during an interruption of business as described in Article 17, we agree to effect payment if this Letter of Credit is drawn within 15 days after resumption of normal business.

_____________________________



______________________________

Authorized Signing Officer




Authorized Signing Officer

Bank [



]


Bank [



]

APPENDIX 7

SAMPLE FORM LENDER CONSENT AGREEMENT

(See Section 18.3)

THIS AGREEMENT is made as of the ____ day of _____________________, ______

AMONG:

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY, a corporation established pursuant to an Act of the Province of British Columbia and continued under the Hydro and Power Authority Act, R.S.B.C. 1996, c.212, having an office at 6911 Southpoint Drive, Burnaby, British Columbia, V3N 4X8,

(the “Buyer”)

AND:

[COMPANY], a company under the laws of _______________having an address at _______________________________________________________,

(the “Company”)

AND:

[LENDER], a __________________ under the laws of _______________having an address at ______________________________________________________,

(the “Lender”)

WHEREAS:

A.
The Buyer and the Company entered into an Electricity Purchase Agreement made as of _____________________ (as amended from time to time, the “EPA”);

B.
The Company has obtained certain credit facilities (the “Credit”) from the Lender for the purposes of financing the design, construction, operation and maintenance of the Seller’s Plant;

C.
To secure the due payment of all principal, interest (including interest on overdue interest), premium (if any) and other amounts payable in respect of the Credit and the due performance of all other obligations of the Company under the Credit, the Company has granted certain security to and in favour of the Lender, including an assignment of the right, title and interest of the Company under the EPA and security on the Seller’s Plant (collectively, the “Security”); and

D.
The Lender has requested the Buyer to enter into this Agreement confirming certain matters.

NOW THEREFORE THIS AGREEMENT WITNESSES that in consideration of the premises and of the sum of $10 and other good and valuable consideration now paid by each of the Company and the Lender to the Buyer (the receipt and sufficiency of which are hereby acknowledged by the Buyer), the parties covenant and agree that:

1.
Additional Definitions:  In this Agreement, including the recitals:

(a)
“Assumption Notice” means a notice given by the Lender to the Buyer pursuant to subsection 6.l(a) of this Agreement;

(b)
“Default or Termination Notice” means a notice given to the Company by the Buyer under the EPA that, with or without the lapse of time, entitles, or will entitle, the Buyer to terminate the EPA, subject to rights, if any, of the Company to cure the default or other circumstance in respect of which the notice is given;

(c)
“Receiver” means a receiver, manager or receiver-manager appointed or designated by, or on the initiative of, the Lender;

(d)
words and phrases defined in the EPA, and not otherwise defined herein, when used herein have the meanings given in the EPA.

2.
EPA Amendments: The Buyer and the Company acknowledge and agree that the EPA is in full force and effect, and that the EPA, as originally executed, has been amended only by the documents attached hereto as Schedule A.

3.
Buyer Confirmations Concerning the EPA: The Buyer confirms to the Lender that:

(a)
the EPA has been duly authorized, executed and delivered by the Buyer;

(b)
the Buyer has not received any notice of assignment by the Company of all or any part of their right, title and interest in and to the EPA, except to the Lender;

(c)
the Buyer has not given any Default or Termination Notice;

(d)
the Buyer is not aware of any default or other circumstance that would entitle the Buyer to give a Default or Termination Notice, provided however that the Buyer has not
undertaken any investigation or due diligence in respect of this confirmation; and

(e)
the Buyer shall not enter into any agreement with the Company to materially amend the EPA, or enter into any agreement with the Company to terminate the EPA, without giving the Lender not less than 30 days’ prior notice.

4.
Assignment of EPA to Lender:

4.1
Buyer Acknowledgement:  The Buyer acknowledges receipt of notice of, and consents to, the assignment by the Company to the Lender of all the right, title and interest of the Company in and to the EPA made pursuant to and in accordance with the Security.

4.2
Lender Acknowledgement:  The Lender acknowledges that:

(a)
it has received a copy of the EPA; and

(b)
the assignment by the Company to the Lender of the EPA pursuant to the Security is subject in all respects to the terms and conditions of the EPA and this Agreement.

4.3
Confidentiality:  The Lender covenants and agrees with the Buyer to be bound by the provisions of Section 22.8 of the EPA regarding confidentiality, as if an original signatory thereto.

4.4
Company Representation:  The Company represents and warrants to the Buyer that the Lender is the only person, other than the Buyer, to whom it has granted a security interest in the EPA or the Seller’s Plant.

5.
Default or Termination Notices:  The Buyer covenants and agrees with the Lender that, except as hereinafter otherwise permitted, the Buyer:

(a)
shall give the Lender a copy of any Default or Termination Notice concurrently with, or promptly after, any such notice is given to the Company;

(b)
shall not exercise any right it may have to terminate the EPA unless it has complied with paragraph (a) above with respect to the default or other circumstance entitling the Buyer to terminate and, in the case of a default or other circumstance that the Company is entitled to cure under the EPA, until the expiry of the time within which such cure may be effected under the EPA, plus 30 days, during which extended period, the default or other circumstance has not been cured;

(c)
shall not, provided that there is no other Seller Default under the EPA, terminate the EPA based on the Bankruptcy or Insolvency of the Seller if the Lender is promptly and diligently prosecuting to completion enforcement proceedings under the Security until 30 days after the expiry of any court ordered period restricting the termination of the EPA.  

Nothing in this Agreement prevents or restricts (i) the exercise by the Buyer of any other right or remedy that it may be entitled to exercise under or in relation to the EPA, or (ii) the right of the Lender to cure, or cause the cure of, any default of the Company under the EPA that would be curable by the Company, whether or not an Assumption Notice is given.

6.
Realization by Lender:

6.1
Assumption Notice and/or Sale:  If the Company has defaulted under the Credit or the Security and the Lender has elected to take possession of the Seller’s Plant, either by a Receiver or in any other way, pursuant to the Security, the Lender shall either:

(a)
give the Buyer written notice (an “Assumption Notice”) stating that the Lender is assuming the EPA, whereupon:

(i)
the Lender shall be entitled to all the rights and benefits, and shall have assumed, and shall perform and discharge, all the obligations and liabilities, of the Company under the EPA, and the Lender shall be a party to, and bound by, the EPA as if an original signatory thereto in the place and stead of the Company;

(ii)
notwithstanding subparagraph (i), the Lender shall not be liable to the Buyer for defaults of the Company occurring before the Assumption Notice is given, except to the extent that such defaults continue thereafter; provided however that the Buyer may at any time before or after such notice is given exercise any rights of set-off in respect of any such prior default under or in relation to the EPA which the Buyer would otherwise be entitled to exercise; or

(b)
give written notice to the Buyer that the Lender wishes to cause the Company to assign all of the Company’s right, title and interest in and to the EPA and the Seller’s Plant to a third person or persons, subject however to the Company and the assignee complying with all provisions of the EPA relative to such assignment.

The Buyer agrees that if the Lender enters the Seller’s Plant for the purpose of viewing or examining the state of repair, condition or operation thereof such shall not constitute taking possession thereof.

6.2
Lender Liability and Release:  The Lender assumes no liability to the Buyer under the EPA unless and until the Lender gives an Assumption Notice.  Thereafter, if the Lender completes an assignment to a third person or persons pursuant to and in accordance with the applicable provisions of the EPA, the Lender shall be released from all liability and obligations of the Company to the Buyer under the EPA accruing from and after completion of that assignment.

6.3
Company not Released: Nothing in this Agreement, and neither the giving of an Assumption Notice, nor any assignment pursuant to Section 6.1(b) releases the Company from its obligations and liabilities to the Buyer under and in relation to the EPA.

6.4
Receiver Included: References in this Section 6 to the Lender include a Receiver.

7.
Notices: Any notice required or permitted to be given under this Agreement must be in writing and may be given by personal delivery, or by transmittal by facsimile, addressed to the respective parties as follows:

(a)
Buyer at:

British Columbia Hydro and Power Authority

____________________________________

____________________________________

Attention:
_______________________

Facsimile No.:
_______________________

(b)
[Company] at:

____________________________________

____________________________________

Attention:
_______________________

Facsimile No.:
_______________________

(c)
[Lender] at:

____________________________________

____________________________________

Attention:
_______________________

Facsimile No.:
_______________________

Notices given by facsimile shall be deemed to be received on the business day next following the date of transmission.

8.
Choice of Law:  This Agreement is governed by British Columbia law, and the laws of Canada applicable therein.

9.
Jurisdiction:  Each party to this Agreement attorns irrevocably and unconditionally to the courts of the Province of British Columbia, and to courts to which appeals therefrom may be taken, in connection with any action, suit or proceeding commenced under or in relation to this Agreement.  Notwithstanding the foregoing, the Lender acknowledges that upon an Assumption Notice being given, the Lender will become party to, and bound by, the agreements to arbitrate contained in Section 22.7 of the EPA.

10.
Termination:  This Agreement, and all rights and liabilities among the parties hereunder shall terminate upon the full and final discharge of all of the Security.  The Lender shall give the Buyer prompt notice of the full and final discharge of all of the Security.

11.
Amendment:  This Agreement may be amended only by an instrument in writing signed by each of the parties hereto.

12.
Enurement:  This Agreement enures to the benefit of, and is binding upon, the parties hereto, and their respective successors and permitted assigns.

13.
Counterparts:  This Agreement may be executed in any number of counterparts, each of which is deemed an original, and all of which together constitute one and the same document.

14.
Effective Date:  This Agreement is not binding upon any party unless and until executed and delivered by all parties, whereupon this Agreement will take effect as of the day first above written.

IN WITNESS WHEREOF this Agreement has been executed by each of the parties as of the day year first above written.

BRITISH COLUMBIA HYDRO AND

POWER AUTHORITY
By:



(Signature)

Name: 


Title: 

[COMPANY]
By:__________________________________


(Signature)

Name: 


Title: 


[LENDER]
By: 



(Signature)

Name: 


Title: 



APPENDIX 8

FUEL SUPPLY

PART A – NON-TOLLING PROJECTS

[The following provisions will apply to all fuel supply arrangements other than full or partial tolling gas-fired facilities] 

1.
Seller to Supply all Fuel – The Seller shall at its sole cost and expense arrange, procure, supply, nominate, balance, transport and deliver to the Seller’s Plant such quantities of Fuel as are required by the Seller to make available the Nominal Capacity and to generate the Scheduled Energy.

2.
Progress Reports – Section 4.5 is amended by adding the following as subsection (g):

(g)
procurement of the Fuel supply for the Seller’s Plant and arrangements for transportation and delivery of that Fuel supply to the Seller’s Plant.

3.
Document Delivery – Section 4.6 is amended by adding the following as subsection (i):

(i)
contracts for supply, transportation and delivery of Fuel to the Seller’s Plant.

4.
Lack of Fuel – Notwithstanding subsection 12.2(f), the Seller may not invoke Force Majeure based on the cost or unavailability of Fuel (commodity or transportation) for the Seller’s Plant for any reason whatsoever, unless transport of the Fuel to the Seller’s Plant is prevented by an event or circumstance that constitutes Force Majeure (as defined in this EPA).  
[Note to Bidders – In the case of gas-fired plants, Section 4 above will be deleted and replaced with the following:

Notwithstanding subsection 12.2(f), the Seller may not invoke Force Majeure based on the cost or unavailability of Fuel (commodity or transportation), unless unavailability of the Fuel is caused by an event or circumstance that, under the gas transporter’s general terms and conditions applicable to firm gas transportation service, would excuse the gas transporter from its delivery obligation, or gas is not available at Huntingdon.
The definition of “Huntingdon” contained in Section 18 of Part B of this Appendix will be included in Section 5 below.]

5.
Appendix 1 is amended by adding the following definition:

“Fuel” means ________________________________ [Note to Bidders – This definition will be completed with a description of the primary commodity used to fire the Seller’s Plant based on information submitted by the bidder in its Tender Form.]

PART B – FULL TOLLING GAS-FIRED PROJECTS

[The following provisions will apply to full tolling gas-fired facilities where all Capacity and Energy from the Seller’s Plant is sold to the Buyer.]

1.
Buyer to Supply all Fuel after COD – From and after COD until the earlier of termination of this EPA or expiry of the Term, the Buyer, at its sole cost and expense shall arrange, procure, supply, nominate, balance, transport and deliver to the Gas Delivery Point, and the Seller shall accept from the Buyer at the Gas Delivery Point, such quantities of Fuel as are required by the Seller to make available the Nominal Capacity and to generate the Scheduled Energy and to perform all tests required to be performed under this EPA after COD.

2.
Use of Gas – The Seller shall use the Fuel supplied by the Buyer under this EPA only for the purpose of making Nominal Capacity and Eligible Energy available to the Buyer under this EPA.

3.
Pre-COD Fuel – The Seller shall at its sole cost and expense arrange, procure, supply, nominate, balance, transport and deliver to the Seller’s Plant such quantities of Fuel as may be required for the start-up and commissioning of the Seller’s Plant and for the operation of the Seller’s Plant prior to COD.  The Seller may request the Buyer to arrange, on the Seller’s behalf, for the procurement and delivery of Fuel prior to COD for the purposes specified in this Section  at the Seller’s sole risk, cost and expense provided that the Seller notifies the Buyer not later than 90 days prior to the date on which the Seller’s Plant is scheduled to be tested of its request that the Buyer arrange delivery of Fuel pursuant to this Section  and provides the Buyer with details of the amount of Fuel to be delivered and the time of delivery and further provided that the Seller and the Buyer conclude an agency agreement satisfactory to the Buyer and the Seller with respect to such procurement.

4.
Location of Gas Delivery – The Buyer shall deliver all Fuel required to be delivered by the Buyer under this EPA to the Gas Delivery Point.

5.
Pipeline Interconnection Facilities – The Seller shall be responsible for constructing, operating and maintaining the Pipeline Interconnection Facilities at no cost to the Buyer.

6.
Title and Risk of Loss for Fuel – The Buyer will at all times retain title to Fuel it delivers pursuant to this EPA.  All risk of loss of, or damage caused by, the Fuel shall transfer from the Buyer to the Seller at the Gas Delivery Point.  As between the Parties, the Buyer shall be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the Fuel prior to delivery of the Fuel to the Gas Delivery Point and the Seller shall be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the Fuel from and after delivery of the Fuel to the Gas Delivery Point.  The Buyer shall deliver the Fuel to the Seller free and clear of all liens, charges, claims and encumbrances.

7.
Quality of the Fuel – The Fuel to be delivered by the Buyer under this EPA shall meet the Fuel Quality Specifications.  If the Fuel delivered by the Buyer does not meet the Fuel Quality Specifications, the Seller shall have the right, but not the obligation, to reject such Fuel, and such non-conforming Fuel shall, for purposes of this EPA, be deemed not to have been provided by the Buyer.  If the Seller rejects any Fuel following delivery at the Gas Delivery Point, the Seller shall give the Buyer prompt notice by telephone and confirm in writing that it is invoking this provision.  The Seller may in its sole discretion agree to accept Fuel that does not meet the Fuel Quality Specifications, provided the Parties mutually agree to an adjustment of the Seller’s obligations with respect to that Fuel.  The Seller’s sole and exclusive remedy with respect to the delivery of any Fuel that does not meet the Fuel Quality Specifications is to reject such Fuel in accordance with this Section.

8.
Gas Imbalances – Imbalances associated with Fuel transportation and any balancing penalties or costs resulting from failure to timely communicate nominations or to make delivery or accept delivery of the confirmed quantity of Fuel shall be the responsibility of the Buyer unless such penalty or cost is attributable to (i) a Forced Outage or (ii) an imbalance caused by a variation in heat rate from the GHRBaseload, the GHRMTD, as applicable, or (iii) Force Majeure declared by the Seller, or (iv) a failure by the Seller to comply with its obligations under Section 12 of this Appendix, in which case such penalties or costs shall be the responsibility of the Seller.  Both Parties shall use commercially reasonable efforts to avoid imbalances and to correct any imbalances which may occur and to the extent either Party fails to comply with that obligation, that Party shall be liable to the other Party for actual direct damages incurred by the other Party as a result thereof.

9.
Metering Devices – The Buyer shall, at its cost, cause the Gas Transporter to install a Fuel meter at the Gas Delivery Point which meter shall comply with gas industry standards and shall be capable of recording the Fuel delivered to the Gas Delivery Point on an hourly basis.  The Fuel delivered by the Buyer shall be measured by the Gas Transporter’s metering devices at the Gas Delivery Point.  The Buyer shall be responsible for ensuring that the Gas Transporter operates, maintains, tests, calibrates and controls all Fuel metering equipment in accordance with gas industry standards.  The Buyer shall cause the Fuel metering devices to be inspected, tested and adjusted on at least an annual basis at a time mutually convenient to the Buyer and Seller.  If either Party has reason to believe that the Fuel metering devices are inaccurate, the Buyer shall cause the Gas Transporter to check, including, if appropriate, testing, the Fuel metering devices.  The Buyer shall provide the Seller with reasonable advance notice of, and permit a representative of the Seller to witness and verify, such inspections, tests and adjustments.  If the Fuel metering device is found to be defective or inaccurate by more than the allowances under the Electricity and Gas Inspection Act, the Buyer shall cause it to be adjusted, repaired, replaced and/or recalibrated to bring the metering device to within the specifications provided for herein.  The Buyer may at any time during the Term at the Buyer’s cost install a duplicate Fuel meter at the Gas Delivery Point.

10.
Adjustments for Inaccurate Measurements – If any of the Seller’s metering devices fail to register, or if the measurements made by any of such metering devices are found upon testing to be inaccurate by more than the allowances under the Electricity and Gas Inspection Act, an adjustment to previous billing shall be made correcting all measurements by the inaccurate or defective metering device for billing purposes for both the amount of the inaccuracy and the period of the inaccuracy.

11.
Lack of Fuel – Notwithstanding subsection 12.2(f), the Buyer may not invoke Force Majeure based on the cost or unavailability of Fuel, unless unavailability of the Fuel is caused by an event or circumstance that, under the Gas Transporter’s general terms and conditions applicable to firm gas transportation service, would excuse the Gas Transporter from its delivery obligation, or gas is not available at Huntingdon.

12.
Nominations for Fuel – The Seller shall in a timely manner provide all such information as the Buyer may require to comply with the Gas Transporter’s terms and conditions with respect to nominations and scheduling.  The Parties shall coordinate the delivery of availability reports pursuant to subsection 6.6(e) and Energy Schedules to enable the Buyer to comply with the requirements of the Gas Transporter with respect to nominations and scheduling.  The Seller shall deliver to the Buyer a notice of the Seller’s Fuel requirements not less than 2 hours prior to the deadline for the Buyer to deliver the Buyer’s Fuel nomination to the Gas Transporter.

13.
COD Delay by Seller – Section 13.2 is amended by adding the following at the end of that section:

In addition, the Seller shall reimburse the Buyer for all Gas Transportation Costs, if any, incurred by the Buyer less an amount equal to 33 1/3% of any COD Delay LDs paid by the Seller.  Reimbursement will be made promptly (but not more frequently than monthly) after notice to the Seller from the Buyer, accompanied by reasonable particulars evidencing such costs.

14.
Relief from Delivery Obligation – Subsection 8.8(a) is amended by adding the following paragraph:

(vii)
inability of the Seller’s Plant to generate the Scheduled Energy solely as a result of any delay or failure by the Buyer to deliver Fuel in accordance with this EPA.

15.
COD Delay by Seller – Section 13.2 is amended by deleting “$222” and replacing it with “$333”.

16.
Termination Payment – Subsections 17.4(a) and (b) and 17.5(c) are amended by adding the following at the end of those subsections:

“plus to the extent the Buyer has been unable to mitigate them, the reasonable costs of terminating or discharging its binding commitments under the gas transportation arrangements with the Gas Transporter less 33 1/3% of any Termination Payment paid by the Seller.

17.
Limit of Liability – In the event the Buyer does not deliver Fuel to the Gas Delivery Point as required pursuant to this EPA, the Seller’s exclusive remedy with respect to that failure is a claim for payment in accordance with Appendix 3 and the Buyer’s sole liability with respect to that failure is the payment obligation in accordance with Appendix 3.
18.
Appendix 1 is amended by adding the following definitions:

“Fuel” means natural gas.

“Fuel Quality Specifications” means the less stringent of: (a) the natural gas quality and pressure specifications set forth in the Gas Transporter’s tariff as such specifications may change from time to time; and (b) the natural gas quality and pressure specifications established by the manufacturer of the Principal Equipment that are consistent with operating the Principal Equipment in accordance with the requirements of this EPA.

“Gas Delivery Point” means the point immediately downstream of the outlet flange of the Gas Transporter’s meter at its delivery station at ____________________________.  [Note to Bidders:  This blank will be completed based on information submitted by the bidder in its Tender Form.]
“Gas Transportation Costs” means costs, if any, incurred by the Buyer for firm gas transportation not required by the Buyer to service the Seller’s Plant as a result of COD occurring after the Guaranteed COD Date plus Force Majeure Days, including costs payable by the Buyer to the Gas Transporter prior to the Guaranteed COD Date plus Force Majeure Days, which but for COD occurring after the Guaranteed COD Date plus Force Majeure Days, would not have been payable by the Buyer, less any costs that the Buyer avoids or recovers or by reasonable measures could have avoided or recovered.  

“Gas Transporter” means the entity or entities with whom the Buyer has entered into contracts for the delivery of Fuel from the Receipt Point to the Gas Delivery Point.
“Huntingdon” means the “Huntingdon Delivery Area”, an area comprised of the “Lower Mainland Delivery Area” and the “Export Delivery Area”, all as defined in the General Terms and Conditions of Westcoast Energy Inc. (or any successor thereto), approved by the National Energy Board from time to time.

“Pipeline Interconnection Facilities” means the pipeline and any other facilities required to connect the Seller’s Plant to the Gas Transporter’s gas transportation system and to receive the Fuel delivered by the Buyer at the Gas Delivery Point, which pipeline and facilities has sufficient capacity to deliver and receive sufficient Fuel at sufficient delivery pressure to operate the Seller’s Plant at full Capacity.

“Receipt Point” means Huntingdon.

19.
Section 3.6 of Appendix 3 is amended by deleting “$6,667” and replacing it with “$10,000”.

20.
Appendix 10 is amended by deleting all references to $80,000 in that Appendix and replacing them with $120,000 and by deleting all other amounts and replacing them with amounts declining at a rate of $4,800 per year.

PART C – PARTIAL TOLLING – GAS FIRED PROJECTS

[The following provisions will apply to partial tolling gas-fired facilities where all Capacity and Energy from the Seller’s Plant is sold to the Buyer.]

1.
Buyer to Supply all Fuel after COD – From and after COD until the earlier of termination of this EPA or expiry of the Term, the Buyer, at its sole cost and expense shall arrange, procure, supply, nominate, balance, transport and deliver the Gross Fuel Quantity to the Gas Delivery Point and the Seller shall arrange for acceptance of the Gross Fuel Quantity at the Gas Delivery Point.

2.
Use of Gas – The Seller shall use the Fuel supplied by the Buyer under this EPA only for the purpose of complying with the requirements of the Gas Transporter with respect to System Gas associated with transporting the Fuel supplied by the Buyer from the Gas Delivery Point to the Seller’s Plant and making Nominal Capacity and Eligible Energy available to the Buyer under this EPA.

3.
Pre-COD Fuel – The Seller shall at its sole cost and expense arrange, procure, supply, nominate, balance, transport and deliver to the Seller’s Plant such quantities of Fuel as may be required for the start-up and commissioning of the Seller’s Plant and for the operation of the Seller’s Plant prior to COD.

4.
Location of Gas Delivery – The Buyer shall deliver all Fuel required to be delivered by the Buyer under this EPA to the Gas Delivery Point.

5.
Fuel Transportation From Gas Delivery Point to Seller’s Plant – The Seller shall transport the Gross Fuel Quantity (less any System Gas) from the Gas Delivery Point to the Seller’s Plant.  At all times during the Term the Seller shall ensure that it has firm transportation capacity on the Gas Transporter’s pipeline available for transportation from the Gas Delivery Point to the Seller’s Plant of the amount of Fuel required to make the Nominal Capacity available and to generate the Scheduled Energy at all times during the Term other than during Scheduled Planned Outages and to perform all tests required to be performed under this EPA after COD.  The Seller will be the shipper of record from the Gas Delivery Point to the Seller’s Plant and will be responsible for satisfying all of the obligations associated with such transport under the Gas Transporter’s tariff.

6.
Pipeline Interconnection Facilities – The Seller shall be responsible for constructing, operating and maintaining the Pipeline Interconnection Facilities at no cost to the Buyer.

7.
Title and Risk of Loss for Fuel – The Buyer will at all times retain title to Fuel (other than System Gas, title to which shall transfer to the Seller at the Gas Delivery Point) it delivers pursuant to this EPA.  All risk of loss of, or damage caused by, the Fuel shall transfer from the Buyer to the Seller at the Gas Delivery Point.  As between the Parties, the Buyer shall be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the Fuel prior to delivery of the Fuel to the Gas Delivery Point and the Seller shall be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the Fuel from and after delivery of the Fuel to the Gas Delivery Point.  The Buyer shall deliver the Fuel to the Seller free and clear of all liens, charges, claims and encumbrances.

8.
Quality of the Fuel – The Fuel to be delivered by the Buyer under this EPA shall meet the Fuel Quality Specifications.  If the Fuel delivered by the Buyer does not meet the Fuel Quality Specifications, and the Gas Transporter refuses to accept such Fuel, such non-conforming Fuel shall, for purposes of this EPA, be deemed not to have been delivered by the Buyer.  

9.
Gas Imbalances – Imbalances associated with Fuel transportation and any balancing penalties or costs resulting from failure to timely communicate nominations or to make delivery or accept delivery of the confirmed quantity of Fuel shall be the responsibility of the Seller, unless such penalty or cost is attributable to a failure by the Buyer to deliver the required amount of Fuel to the Gas Delivery Point, in which case such penalties or costs shall be the responsibility of the Buyer.  Both Parties shall use commercially reasonable efforts to avoid imbalances and to correct any imbalances which may occur and to the extent either Party fails to comply with that obligation, that Party shall be liable to the other Party for actual direct damages incurred by the other Party as a result thereof.

10.
Metering Devices – The Seller shall, at its cost, cause the Gas Transporter to install a Fuel meter at the Seller’s Plant which meter shall comply with gas industry standards and shall be capable of recording the Fuel delivered to the Seller’s Plant on an hourly basis.  The quantity of Fuel delivered by the Buyer to the Gas Delivery Point shall be determined from the invoices issued to the Seller by the Gas Transporter for the delivery of such Fuel to the Seller’s Plant or, where the Buyer has purchased Fuel as Huntingdon, from the invoices issued to the Buyer in respect of such Fuel purchases.  The Seller shall be responsible for ensuring that the Gas Transporter operates, maintains, tests, calibrates and controls all Fuel metering equipment in accordance with gas industry standards.  The Seller shall cause the Fuel metering devices to be inspected, tested and adjusted on at least an annual basis at a time mutually convenient to the Buyer and Seller.  If either Party has reason to believe that the Fuel metering devices are inaccurate, the Seller shall cause the Gas Transporter to check, including, if appropriate, testing, the Fuel metering devices.  The Seller shall provide the Buyer with reasonable advance notice of, and permit a representative of the Buyer to witness and verify, such inspections, tests and adjustments.  If either Fuel metering device is found to be defective or inaccurate by more than the allowances under the Electricity and Gas Inspection Act, the Seller shall cause it to be adjusted, repaired, replaced and/or recalibrated to bring the metering device to within the specifications provided for herein.  The Buyer may at any time during the Term at the Buyer’s cost install a duplicate Fuel meter at the Seller’s Plant.

11.
Adjustments for Inaccurate Measurements – If any of the Seller’s metering devices fail to register, or if the measurements made by any of such metering devices are found upon testing to be inaccurate by more than the allowances under the Electricity and Gas Inspection Act, an adjustment to previous billing shall be made correcting all measurements by the inaccurate or defective metering device for billing purposes for both the amount of the inaccuracy and the period of the inaccuracy.

12.
Lack of Fuel – Notwithstanding subsection 12.2(f), the Buyer may not invoke Force Majeure based on the cost or unavailability of Fuel, unless gas is not available at Huntingdon.  Notwithstanding subsection 12.2(f), the Seller may not invoke Force Majeure based on the unavailability of Fuel transportation unless such unavailability is caused by an event or circumstance that, under the Gas Transporter’s general terms and conditions applicable to firm gas transportation service, would excuse the Gas Transporter from its delivery obligation.

13.
Nominations for Fuel – The Seller shall comply with all of the terms and conditions of the Gas Transporter with respect to nominations and scheduling.  The Parties shall coordinate the delivery of availability reports pursuant to subsection 6.6(e) and Energy Schedules to enable the Seller to comply with the requirements of the Gas Transporter and to enable the Buyer to comply with the requirements of any Upstream Gas Transporter with respect to nominations and scheduling.  The Seller shall deliver to the Buyer a notice of the Seller’s Fuel requirements not less than 2 hours prior to the deadline for the Buyer to deliver the Buyer’s Fuel Nomination to any Upstream Gas Transporter.

14.
Relief from Delivery Obligation – Subsection 8.8(a) is amended by adding the following paragraph:

(vii)
inability of the Seller’s Plant to generate the Scheduled Energy solely as a result of any delay or failure by the Buyer to deliver Fuel in accordance with this EPA.

15.
Termination Payment – Subsections 17.5(a) and (b) are amended by adding the following at the end of those subsections:

“plus to the extent the Seller has been unable to mitigate them, the reasonable costs of terminating or discharging its binding commitments under the gas transportation arrangements with the Gas Transporter.

16.
Limit of Liability – In the event the Buyer does not deliver Fuel to the Gas Delivery Point as required pursuant to this EPA, the Seller’s exclusive remedy with respect to that failure is a claim for payment in accordance with Appendix 3 and the Buyer’s sole liability with respect to that failure is the payment obligation in accordance with Appendix 3.

17.
Appendix 1 is amended by adding the following definitions:

“Fuel” means natural gas.

“Fuel Quality Specifications” means the less stringent of (a) the natural gas quality and pressure specifications set forth in the Gas Transporter’s tariff as such specifications may change from time to time; and (b) the natural gas quality and pressure specifications set forth in the Upstream Gas Transporter’s tariff as such specifications may change from time to time.

“Gas Delivery Point” means Huntingdon.

“Gas Transporter” means the entity or entities with whom the Seller has entered into contracts for the delivery of Fuel from the Gas Delivery Point to the Seller’s Plant.

“Gross Fuel Quantity” means the sum of (i) such quantities of Fuel as are required to generate the Scheduled Energy and to perform all tests required to be performed under this EPA after COD and (ii) such additional quantities of Fuel as are required to comply with the requirements of the Gas Transporter with respect to System Gas applicable to the transport to the Seller’s Plant of the Fuel delivered by the Buyer to the Gas Delivery Point.
“Huntingdon” means the “Huntingdon Delivery Area”, an area comprised of the “Lower Mainland Delivery Area” and the “Export Delivery Area”, all as defined in the General Terms and Conditions of Westcoast Energy Inc. (or any successor thereto), approved by the National Energy Board from time to time.

“Pipeline Interconnection Facilities” means the pipeline and any other facilities required to connect the Seller’s Plant to the Gas Transporter’s gas transportation system and to receive the Fuel at the Seller’s Plant, which pipeline and facilities has sufficient capacity to deliver and receive sufficient Fuel at sufficient delivery pressure to operate the Seller’s Plant at full Capacity.

“System Gas” has the meaning given to that term in the Gas Transporter’s general terms and conditions applicable in May 2004, or any term that replaces that term from time to time in such general terms and conditions.
“Upstream Gas Transporter” means the gas transporter with whom the Buyer has entered into contracts for the delivery of Fuel to the Gas Delivery Point.

18.
Appendix 3, Section 3.9.4 is amended by deleting the formula in that section and replacing it with the following:


CHRD x Gascommodity x EE

19.
Appendix 3, Section 3.10.3 is amended by deleting the formula in that section and replacing it with the following:


(AFDS – CFDS) x Gascommodity
20.
If at any time during the Term, the Gas Transporter requires a cash payment for System Gas rather than delivery of such Gas in kind, then the Seller shall be responsible for making such payments to the Gas Transporter and this Part C will be deemed to be amended as follows:

(a)
the definition of “Gross Fuel Quantity” is deleted and replaced with the following definition:


“Gross Fuel Quantity” means the quantity of Fuel required to generate the Scheduled Energy and to perform all tests required to be performed under this EPA after COD; and

(b)
all references to System Gas in this Part are deleted.

APPENDIX 9

DISPATCH TERMS AND CONDITIONS

[Note to Bidders – All blanks in this Appendix will be completed based on information submitted by the bidder in its Tender Form.]

1.
The Buyer may not require the Seller’s Plant to make any more than _____ Starts in each EPA Year of which not more than _____ Starts may be Cold Starts and not more than _____ Starts may be Warm Starts.

APPENDIX 10

OPERATING SECURITY AND LD FACTOR

1.
Amount of Operating Security and LD Factor

Year (where Year 1 
commences at COD)
Amount of 
Operating Security
Amount of
LD Factor

Effective Date to COD
N/A
$80,000/MW

1
$80,000/MW X Bid Capacity
$80,000/MW

2
$76,800/MW X Bid Capacity
$76,800/MW

3
$73,600/MW X Bid Capacity
$73,600/MW

4
$70,400/MW X Bid Capacity
$70,400/MW

5
$67,200/MW X Bid Capacity
$67,200/MW

6
$64,000/MW X Bid Capacity
$64,000/MW

7
$60,800/MW X Bid Capacity
$60,800/MW

8
$57,600/MW X Bid Capacity
$57,600/MW

9
$54,400/MW X Bid Capacity
$54,400/MW

10
$51,200/MW X Bid Capacity
$51,200/MW

11
$48,000/MW X Bid Capacity
$48,000/MW

12
$44,800/MW X Bid Capacity
$44,800/MW

13
$41,600/MW X Bid Capacity
$41,600/MW

14
$38,400/MW X Bid Capacity
$38,400/MW

15
$35,200/MW X Bid Capacity
$35,200/MW

16
$32,000/MW X Bid Capacity
$32,000/MW

17
$28,800/MW X Bid Capacity
$28,800/MW

18
$25,600/MW X Bid Capacity
$25,600/MW

19
$22,400/MW X Bid Capacity
$22,400/MW

20
$19,200/MW X Bid Capacity
$19,200/MW

21
$16,000/MW X Bid Capacity
$16,000/MW

22
$12,800/MW X Bid Capacity
$12,800/MW

23
$9,600/MW X Bid Capacity
$9,600/MW

24
$6,400/MW X Bid Capacity
$6,400/MW

25
$3,200/MW X Bid Capacity
$3,200/MW

APPENDIX 11

CAPACITY AND HEAT RATE ADJUSTMENT TABLES

[Note to Bidders – In order to account for the deviations in Capacity and heat rate due to different weather conditions, Capacity and heat rate will be adjusted for different temperature and humidity levels using the Capacity and Heat Rate Conversion Tables submitted by the bidder in its Tender Forms.  The reference to Heat Rate Adjustment Tables and all other references to heat rate in this Appendix will be deleted for all facilities other than full or partial tolling gas-fired facilities.]

AAC means the temperature an humidity having a 0% value in the Tables in this Appendix.

The following is a Capacity Conversion Table for illustration purposes:  
 


Temperature (in degree Celsius)

Humidity
-10
-5
0
5
10
15
20
25
30

100%
A1
A2
A3
A4
A5
A6




90%
B1
B2
B3
B4
0%
B6
B7



80%
C1
C2
C3
C4
C5
C6
C7



70%
D1
D2
D3
D4
D5
D6
D7
D8


60%
E1
E2
E3
E4
E5
E6
E7
E8


50%
F1
F2
F3
F4
F5
F6
F7
F8
F9

40%
G1
G2
G3
G4
G5
G6
G7
G8
G9

30%

H2
H3
H4
H5
H6
H7
H8
H9

20%

I2
I3
I4
I5
I6
I7
I8
I9

Each Capacity Conversion Factor represents the deemed difference (expressed as %) between Capacity under a particular weather condition and Capacity under AAC.  

To convert a Capacity at actual weather conditions to AAC Equivalent Capacity apply the following formula:

AAC Equivalent Capacity = Capacity based on actual weather x (l + Capacity Conversion Factor)

To convert Capacity at AAC to actual weather conditions apply the following formula:

Capacity based on actual weather = AAC Equivalent Capacity/(1 + Capacity Conversion Factor)

Capacity Conversion Factors will be interpolated or extrapolated for weather conditions (first by temperature followed by humidity) that are not at grid values.

The following is a Heat Rate Conversion Table for illustration purposes:

 
Temperature (in degree Celsius)

Humidity
-10
-5
0
5
10
15
20
25
30

100%
A1
A2
A3
A4
A5
A6




90%
B1
B2
B3
B4
0%
B6
B7



80%
C1
C2
C3
C4
C5
C6
C7



70%
D1
D2
D3
D4
D5
D6
D7
D8


60%
E1
E2
E3
E4
E5
E6
E7
E8


50%
F1
F2
F3
F4
F5
F6
F7
F8
F9

40%
G1
G2
G3
G4
G5
G6
G7
G8
G9

30%

H2
H3
H4
H5
H6
H7
H8
H9

20%

I2
I3
I4
I5
I6
I7
I8
I9

Each Heat Rate Conversion Factor represents the deemed difference (expressed as %) between the heat rate under a particular weather condition and the heat rate at AAC.

To convert a heat rate at actual weather conditions to a heat rate at AAC apply the following formula:


AAC Equivalent Heat Rate = Heat rate based on actual weather x (l + Capacity Conversion Factor)

To convert a heat rate at AAC to a heat rate at actual weather conditions apply the following formula:

Heat rate based on actual weather = AAC Equivalent Heat rate/(1 + Capacity Conversion Factor)

Heat Rate Conversion Factors will be interpolated or extrapolated for weather conditions (first by temperature followed by humidity) that are not at grid values.

[Note to Bidders:  Cells that do not have entries in the Tables in this Appendix are cells in which the bidders will not be permitted to make entries in the Tender Forms.]

APPENDIX 12

INSURANCE

Type of Insurance and Date Required
Minimum Limits of Coverage

Commercial General Liability (CGL) 
$10,000,000 limit each occurrence.  If CGL insurance contains a general aggregate limit, it shall apply separately to the Seller’s Plant.

CGL insurance shall include coverage for all sums which the Insured may become legally obligated to pay as compensatory damages because of bodily injury, death or property damage to third parties  resulting from the construction and operation of the Seller’s Plant and will include cover for liability arising from premises, operations, independent contractors, products/completed operations, non-owned automobile, employers’ liability, contracts, broad form property damage, sudden and accidental pollution and liability assumed under an insured contract (including the tort liability of another assumed in a business contract), all with limits as specified above.  There shall be no endorsement or modification of the CGL insurance limiting the scope of coverage for liability arising from explosion, collapse, or underground property damage.  Such policy shall name the Seller, Seller’s engineer, contractor(s), subcontractor(s) and suppliers connected with work at the Seller’s Plant site and the Buyer as additional insureds. 

Automobile Liability
$5,000,000 combined single limit (each accident), covering all licensed motor vehicles owned, hired, leased or licensed in the name of the Seller

Workers’ Compensation
In accordance with statutory requirements

Employers Liability
$1,000,000 each accident for bodily injury by accident, or $1,000,000 each employee for bodily injury by disease

Builders’ Risk
Replacement value of the Seller’s Plant.

Builder’s Risk insurance, or an installation floater, covering “All Risks” of loss or damage to the Seller’s Plant and at the Seller’s Plant site during or pending construction, erection, installation and startup, including coverage for earthquake and flood, collapse, faulty workmanship, materials and design, testing of machinery or equipment, freezing or changes in temperature, debris removal, and partial occupancy.  Such policy shall name the Seller, Seller’s engineer, contractor(s), subcontractor(s) and suppliers connected with work at the Seller’s Plant site as additional insureds. 

Environmental Impairment Liability
$10,000,000 each occurrence.

“All Risks” Property and Machinery Breakdown Insurance
Full replacement value of the Seller’s Plant for any one claim or series of claims arising out of the same occurrence.  A reasonable deductible may be carried which deductible shall be the absolute responsibility of Seller.

“All Risks Property” insurance shall include coverage for fire, flood, wind and storm and earthquake.

Business Interruption Insurance
Amount required to cover Seller’s continuing or increased expenses resulting from total or partial suspension or delay of, or interruption in, the operation of the Seller’s Plant caused by a peril insured against, for a period of not less than twenty-four (24) calendar months.  

Date Required

The Seller shall ensure that all policies of insurance are in effective from not later than 75 days after the Effective Date except for “All Risks” Property and Machinery Breakdown Insurance which shall be in effect from and after COD.

APPENDIX 13

SAMPLE FORM SUBORDINATED MORTGAGE

(SECTION 14.9)

LAND TITLE ACT

FORM B

(Section 225)

Province of

British Columbia

MORTGAGE - PART 1
(This area for Land Title Office use)
PAGE 91 of 4 page(s)
1.
APPLICATION: (Name, address, phone number and signature of applicant, applicant's solicitor or agent)
______________________, Borden Ladner Gervais LLP, 1200 - 200 Burrard Street, Vancouver, British Columbia, V7X 1T2, 687-5744

Client No. 10439
(File No. __________)


Signature of Solicitor – 

2.
PARCEL IDENTIFIER(S) AND LEGAL DESCRIPTION(S) OF THE MORTGAGED LAND:*

(PID)
(LEGAL DESCRIPTION)

MACROBUTTON NoMacro [INSERT]
MACROBUTTON NoMacro [INSERT] 

MACROBUTTON NoMacro [To add another row,type descrip + F3, otherwise press DELETE then F11 to move to next field.]
3.
BORROWER(S) [MORTGAGOR(S)]: (including postal address(es) and postal code(s))*
MACROBUTTON NoMacro [INSERT] 
4.
LENDER(S) [MORTGAGEE(S)]: (including occupation(s), postal address(es) and postal code(s))*
BRITISH COLUMBIA HYDRO AND POWER AUTHORITY (Inc. No. 0000032) of 333 Dunsmuir Street, Vancouver, B.C. V6B 5R3 
*
If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E.

**
If space in any box insufficient, enter “SEE SCHEDULE” and attach schedule in Form E.

5.
PAYMENT PROVISIONS:**

(a)
Principal Amount:
(b)
Interest Rate:
(c)
Interest 
Y
M
D


SEE SCHEDULE

15% per annum

Adjustment Date: N/A




(d)
Interest Calculation Period:


N/A
(e)
Payment Dates:


N/A
(f)
First Payment Date: N/A




(g)
Amount of each periodic payment:


N/A
(h)
Interest Act (Canada) Statement: The equivalent rate of interest calculated half yearly not in advance is ______ % per annum.
(i)
Last Payment Date: N/A




(j)
Assignment of Rents which the applicant wants registered?


YES  (  (
NO  (x(

If YES, page and paragraph number: 
(k)
Place of Payment:


POSTAL ADDRESS IN ITEM 4
(l)
Balance Due Date:

ON DEMAND




6.
MORTGAGE contains
floating charge on land?
YES(  (
NO  (X(
7.
MORTGAGE secures a current
or running account?
YES  (   (
NO  ( X(

8.
INTEREST MORTGAGED:


Freehold
(X(

Other (specify)
(    (*

9.
MORTGAGE TERMS:

Part 2 of this mortgage consists of (select one only):

(a)
Prescribed Standard Mortgage Terms
(X(
(b)
Filed Standard Mortgage Terms
(    (
D.F. Number:  

(c)
Express Mortgage Terms
(    (
(annexed to this mortgage as Part 2)

A selection of (a) or (b) includes any additional or modified terms referred to in Item 10 or in a schedule annexed to this mortgage.

10.
ADDITIONAL OR MODIFIED TERMS:*

SEE SCHEDULE

11.
PRIOR ENCUMBRANCES PERMITTED BY LENDER:*

[INSERT]

12.
EXECUTION(S):** This mortgage charges the Borrower's interest in the land mortgaged as security for payment of all money due and performance of all obligations in accordance with the mortgage terms referred to in Item 9 and the Borrower(s) and every other signatory agree(s) to be bound by, and acknowledge(s) receipt of a true copy of, those terms. 


Execution Date

Officer Signature(s)
Y
M
D
Borrower(s) Signature(s)

Name:



______________________________ by its authorized signatories:

Name:
MACROBUTTON NoMacro [INSERT]
Name:
MACROBUTTON NoMacro [INSERT]


OFFICER CERTIFICATION:

Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1996, c. 124, to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this instrument.

*
If space insufficient, enter "SEE SCHEDULE" and attach schedule in Form E.

**
If space insufficient, continue executions on additional page(s) in Form D.

MACROBUTTON NoMacro [To add another signing row type newrow + F3]
LAND TITLE ACT

FORM E

SCHEDULE
PAGE 93 of 4 page(s)
Enter the Required Information in the Same order as the Information Must Appear on the Freehold Transfer Form, Mortgage Form or General Document Form.

To insert information, type in the form letter and section number + F3.  (e.g. A5+F3 will insert Section 5 of Form A)

5.
PAYMENT PROVISIONS:**


(a)
Obligation Secured:


The continuing observance and performance of all the borrower’s promises and agreements and payment of the mortgage money.

10. 
ADDITIONAL OR MODIFIED TERMS:*



The Prescribed Standard Mortgage Terms described in Item 9 of Part 1 of Form B are hereby modified as follows:

(a)
the definition of “borrower’s promises and agreements” set forth in paragraph 1(1) of the Prescribed Standard Mortgage Terms is hereby deleted and the following substituted therefore:

"”borrower's promises and agreements” means any one or more of the borrower's obligations, promises and agreements contained in this mortgage and under the EPA;";

(b)
The definition of "mortgage money" set forth in paragraph 1(1) of the Prescribed Standard Mortgage Terms is hereby deleted and the following substituted therefor:

"”mortgage money” means any money that may be owing by the borrower to the lender under this mortgage and pursuant to the EPA, including without limitation any liquidated or other damages due to the lender under the EPA including damages excluded from the limitation on the borrower’s liability under the EPA;";

(c)
The definition of "principal amount" set forth in paragraph 1(1) of the Prescribed Standard Mortgage Terms is hereby deleted and the following substituted therefor:


"”obligation secured” means the continuing observance and performance of the borrower’s promises and agreements and payment of the mortgage money;";

(d)
Paragraph 1(1) of the Prescribed Standard Mortgage Terms is hereby amended by adding the following definitions thereto:

““EPA” means Electricity Purchase Agreement between the borrower and the lender made as of ______________, 2004 and all amendments thereto;”;

“Facility Financier” means any person providing any Secured Facility Debt and any successor thereto or assign thereof;”;

“Financing Documents” means the loan and credit agreements, notes, bonds, indentures, security agreements, lease financing agreements, mortgages, interest rate exchanges or swap agreements and other documents relating to the development, bridge, construction and/or the permanent financing for the Seller’s Plant, including any credit enhancement, credit support, working capital financing, or refinancing documents, and any and all amendments, modifications or supplements to the foregoing that may be entered into from time to time at the discretion of the borrower in connection with development, construction, ownership, leasing, operation and maintenance of the Seller’s Plant.

LAND TITLE ACT

FORM E

SCHEDULE
PAGE 94 of 4 page(s)
Enter the Required Information in the Same order as the Information Must Appear on the Freehold Transfer Form, Mortgage Form or General Document Form.

“Secured Facility Debt” means the obligations of the borrower to the Facility Financiers pursuant to the Financing Documents for purposes of the development, bridge, construction and/or permanent financing of the Seller’s Plant including principal of, premium, and interest on, indebtedness, fees, expenses or penalties, amounts due upon acceleration, pre-payment or restructuring, swap or interest rate hedging breakage costs and any claims or interest due with respect to any of the foregoing;”

“Seller’s Plant” means the borrower’s plant located on the land described in item 2 of this mortgage.” 

(e)
Paragraph 2(1) of the Prescribed Standard Mortgage Terms is hereby deleted and the following substituted therefor:

“In consideration for the lender agreeing to enter the EPA, the borrower grants and mortgages the land to the lender as security for the payment of the mortgage money and for the continuing observance and performance of all the borrower’s promises and agreements”.

(f)
Paragraph 5(1) of the Prescribed Standard Mortgage Terms is hereby amended by adding the new subparagraph (q) as follows:

"(q) if the lender acts to obtain title to the land pursuant to paragraph 8(i), the borrower shall take all steps necessary to transfer all Permits (as defined in EPA) to the lender, and shall diligently prosecute and cooperate in those transfers"

(g)
Paragraph 6 of the Prescribed Standard Mortgage Terms is hereby amended by adding the new subparagraph (16) as follows:

“ (16) It is a term of this Mortgage that the payment of the mortgage money shall be subordinate, subject to and junior in right of payment, priority, and remedies to the prior payment in full of the Secured Facility Debt. Upon the maturity of the Secured Facility Debt under the provisions of the Financing Documents, either by lapse of time, acceleration upon default or otherwise, the Secured Facility Debt shall first be paid in full, or payment duly provided for in a manner satisfactory to the Facility Financier, before any payment is made for or on account of the mortgage money.”

END OF DOCUMENT

APPENDIX 14

SAMPLE FORM GENERAL SECURITY AGREEMENT

ADVANCE \Y 126.0(SECTION 14.9)

GENERAL SECURITY AGREEMENT

IN FAVOUR OF 

BRITISH COLUMBIA HYDRO AND POWER AUTHORITY
1.
Grant of Security Interest.  ____________________________________ (the "Seller"), having its chief executive office at _____________________________________________, as continuing security for the repayment and the performance of each of the Obligations (as defined in Section 5 herein) of the Seller to British Columbia Hydro and Power Authority ("BC Hydro") having its head office at 333 Dunsmuir Street, Vancouver, British Columbia, V6B 5R3, grants to BC Hydro, subject only to paragraph 3.1, a continuing, specific and fixed assignment, transfer and mortgage of, charge on and security interest in, all the real and personal property and fixtures of the Seller used or acquired in connection with the ownership, development, construction, operation and maintenance of the Seller’s plant described in Schedule A hereto (the “Seller’s Plant”) or otherwise pertaining in any way to, the real property situate at ________________________________, ____________________________legally described as:

Parcel Identifier: ____________________
Lot _______________

Plan ______________

(the “Property”)

including without limitation:

(a)
all rights, property, assets, equipment materials and contracts required to construct, operate and maintain the Seller’s Plant and to interconnect the Seller’s Plant to the transmission and distribution system that interconnects, or affects the interconnection, or is affected by the interconnection, with the Sellers Plant, whether real or personal and whether tangible or intangible, including equipment and other warranties, permits, certificates, licences, and other approvals required for the design, construction, ownership, operation and maintenance of the Seller’s Plant, including all the material permits, supply and other contracts, the goodwill in and right to use the name by which the Seller’s Plant is commonly known, the books, records and accounts with respect to the Seller’s Plant, and all land tenure and land tenure agreements with respect to the Seller’s Plant (all of the property referred to in this paragraph collectively with the Seller’s Plant, the “Project Assets”); and

(b)
all proceeds and personal property in any form derived directly or indirectly from any dealing with the Collateral (as defined herein) or any part thereof and all proceeds of proceeds and any part thereof (the “Proceeds”).

(all of which personal property is referred to herein collectively as the “Collateral”).

2.
Floating Charge.  As continuing security for the repayment and performance of each of the Obligations, the Seller grants a floating charge to BC Hydro on all present and future real and personal property and interests therein of the Seller, including without limitation, all fixtures, crops, permits, licences, easements, rights-of way, privileges, and improvements, both present and future, used or acquired by the Seller in connection with the ownership, development, construction, operation and maintenance of the Project Assets on the Property, other than such as are validly and effectively charged under paragraph 1 or excluded under paragraph 3.  The floating charge created by this Security Agreement shall become a fixed charge when BC Hydro proceeds to enforce payment of the Obligations.

3.
Exclusions and Subordination 

3.1
Exclusions.  The security interests, mortgages and charges hereby created shall NOT EXTEND TO ANY CONSUMER GOODS.  The last day of any term reserved by any lease now held or hereafter acquired by the Seller is hereby excepted out of the security interests, mortgages and charges created hereby.  The Seller shall assign and dispose of the same in such manner as BC Hydro may from time to time direct in writing.

3.2
Subordination.  It is a term of this General Security Agreement that the payment of all principal, interest, interest premiums, fees, damages or other monies for the time being and from time to time owing under or pursuant to the Electricity Purchase Agreement (“EPA”) between the Seller and BC Hydro made as of __________, 2004 as amended (all of which amounts are herein collectively called the "EPA Indebtedness") shall be subordinate, subject to and junior in right of payment, priority, and remedies to the prior payment in full of all principal, interest, fees and other amounts (all of which amounts are herein collectively called the "Facility Financier Indebtedness") owing to any financier providing any Facility Debt (as defined in the EPA) and any successors or assigns thereto (the “Facility Financier”) . Upon the maturity of the Facility Financier Indebtedness under the provisions of the Financing Documents (as defined in the EPA), either by lapse of time, acceleration upon default or otherwise, the Facility Financier Indebtedness shall first be paid in full, or payment duly provided for in a manner satisfactory to the Facility Financier, before any payment is made for or on account of the EPA Indebtedness.

PRIVATE 
4.
Defined Terms.5tc  \l 2 ".
Defined Terms."
  Unless the context otherwise requires or unless otherwise specified, all the terms used herein without initial capitals which are defined in the Personal Property Security Act, 1989 (British Columbia) or the regulations thereunder, as they may be amended, restated or replaced by successor legislation of comparable effect (collectively, the "PPSA"), have the same meaning herein as in the PPSA.

5.
Obligations Secured.  The Collateral constitutes and will constitute continuing security for the Seller’s continuing performance of all its obligations under, and any amounts that may be owed by the Seller to BC Hydro pursuant to, the EPA including any damages excluded from the limitations on the Seller’s liability under the EPA (collectively, the "Obligations").

6.
Change of Business and Names.  The Seller agrees not to change its places of business or change its name or any name under which it carries on business without giving to BC Hydro 20 day's prior written notice of the change.

7.
Disclosure.  The Seller agrees to deliver to BC Hydro upon request such information concerning the Collateral, the Seller and the Seller's business and affairs as BC Hydro may request.

8.
Proceeds in Trust.  The Seller will and shall be deemed to hold all proceeds in trust, separate and apart from other money, instruments or property, for the benefit of BC Hydro until all amounts owing by the Seller to BC Hydro have been paid in full.

9.
Collection of Accounts.  BC Hydro may, whether before or after default under this Security Agreement, notify and direct any party ("Account Seller") obligated to pay under any account, chattel paper or instrument constituting Collateral to make all payments whatever to BC Hydro.  BC Hydro may hold all amounts acquired from any Account Sellers and any proceeds as part of the Collateral.  Any payments received by the Seller whether before or after notification to Account Sellers, shall be held by the Seller in trust for BC Hydro in the same medium in which received, shall not be commingled with any assets of the Seller and shall be turned over to BC Hydro not later than the next business day following the day of their receipt.

10.
Default.  The Seller shall be in default under this Security Agreement upon the occurrence of any of the following events ("Events of Default"):  The Seller defaults in the payment or performance of any of the Obligations; any person who from time to time guarantees the Obligations or who covenants and agrees to indemnify BC Hydro for any loss, costs or damages as a result of the Seller's failure to perform the Obligations (the "Guarantor/Indemnitor"), commits a breach of, or fails to observe or perform, any covenant, representation or warranty in favour of BC Hydro;  the dissolution, termination of existence, insolvency, bankruptcy or business failure of the Seller or Guarantor/Indemnitor, or upon the appointment of a receiver, receiver-manager or receiver and manager of any part of the property of the Seller or Guarantor/Indemnitor, or the commencement by or against the Seller or Guarantor/Indemnitor of any proceeding under any bankruptcy, arrangement, reorganization, dissolution, liquidation, insolvency or similar law for the relief of or otherwise affecting creditors of the Seller or Guarantor/Indemnitor, or by or against any guarantor or surety for the Seller or Guarantor/Indemnitor, or upon the issue of any writ of execution, warrant, attachment, sequestration, levy, third party demand or garnishment or similar process against the Seller, Guarantor/Indemnitor or any part of the Collateral;  the institution by or against the Seller or Guarantor/Indemnitor of any formal or informal proceeding for the dissolution or liquidation of, settlement of claims against or winding up of affairs of the Seller or Guarantor/Indemnitor;  the Seller or Guarantor/Indemnitor makes or proposes to make any sale of its assets in bulk;  BC Hydro in good faith believes the prospect of payment or performance of the Obligations hereunder is impaired.

11.
BC Hydro's Remedies on Default.  Upon the occurrence of an Event of Default all of the Obligations shall become immediately due and payable without notice to the Seller, and BC Hydro may, at its option, proceed to enforce payment of same and to exercise any or all of the rights and remedies contained herein, including, without limitation, the signification and collection of any debts, accounts, claims or monies owed to the Seller or otherwise afforded by law, in equity or otherwise.  The floating charge created by paragraph 2 shall become a fixed charge when BC Hydro proceeds to enforce payment of the Obligations.  BC Hydro shall have the right to enforce one or more remedies successively or concurrently in accordance with applicable law and BC Hydro expressly retains all rights and remedies not inconsistent with the provisions herein including all the rights it may have under the PPSA, and, without restricting the generality of the foregoing, BC Hydro may upon such Event of Default:


(a)
appoint by instrument in writing a receiver, receiver-manager or receiver and manager (herein a "Receiver") of the Seller and of all or any part of the Collateral and remove or replace such Receiver from time to time or may institute proceedings in any court of competent jurisdiction for the appointment of a Receiver.  Any Receiver appointed by BC Hydro so far as concerns responsibility for its acts shall be deemed the agent of the Seller and not of BC Hydro.  Where BC Hydro is referred to in this Article the reference includes, where the context permits, any Receiver so appointed and the officers, employees, servants or agents of such Receiver;


(b)
immediately and without notice enter the Seller's premises and repossess, disable or remove the Collateral and the Seller hereby grants to BC Hydro a licence to occupy any premises of the Seller for the purpose of storage of the Collateral;


(c)
retain and administer the Collateral in BC Hydro's sole and unfettered discretion, which the Seller hereby acknowledges is commercially reasonable;


(d)
dispose of any Collateral by public auction, private tender or private contract with or without notice, advertising or any other formality, all of which are hereby waived by the Seller.  BC Hydro may, at its discretion establish the terms of such disposition, including, without limitation, terms and conditions as to credit, upset, reserve bid or price.  BC Hydro may also lease the Collateral on such terms as it deems appropriate.  The payments for Collateral, whether on a disposition or lease, may be deferred.  All payments made pursuant to such dispositions shall be credited against the Obligations only as they are actually received.  BC Hydro may buy in, rescind or vary any contract for the disposition of any Collateral and may dispose of any Collateral again without being answerable for any loss occasioned thereby.  Any such disposition may take place whether or not BC Hydro has taken possession of the Collateral;


(e)
foreclose upon the Collateral in satisfaction of the Obligations.  BC Hydro may designate any part of the Obligations to be satisfied by the foreclosure of particular Collateral which BC Hydro considers to have a net realizable value approximating the amount of the designated part of the Obligations, in which case only the designated part of the Obligations shall be deemed to be satisfied by the foreclosure of the particular Collateral;


(f)
carry on or concur in the carrying on of all or any part of the business of the Seller and may, in any event, to the exclusion of all others, including the Seller, enter upon, occupy and use all premises of or occupied or used by the Seller and use any of the personal property (which shall include fixtures) of the Seller for such time and such purposes as BC Hydro sees fit.  BC Hydro shall not be liable to the Seller for any neglect in so doing or in respect of any rent, costs, charges, depreciation or damages in connection therewith;


(g)
pay any lien, charge or encumbrance that may exist or be threatened against the Collateral.  In any such case the amounts so paid together with costs, charges and expenses incurred in connection therewith shall be added to the Obligations secured by this Security Agreement;


(h)
if the proceeds of realization are insufficient to pay all monetary Obligations, the Seller shall forthwith pay or cause to be paid to BC Hydro any deficiency and BC Hydro may sue the Seller to collect the amount of such deficiency;


(i)
subject to applicable law seize, collect, realize, borrow money on the security of, release to third parties, sell (by way of public or private sale), lease or otherwise deal with the Collateral in such manner, upon such terms and conditions, at such time or times and place or places and for such consideration as may seem to BC Hydro advisable and without notice to the Seller; and


(j)
BC Hydro may charge on its own behalf and pay to others sums for expenses incurred and for services rendered (expressly including legal services, consulting, receivers and accounting fees) in or in connection with seizing, collecting, realizing, borrowing on the security of, selling or obtaining payment of the Collateral and may add such sums to the Obligations secured by this Security Agreement.

12.seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 
BC Hydro Not Liable for Failure to Exercise Remedies.  BC Hydro shall not be liable or accountable for any failure to exercise any of its remedies.

13.
Allocation of Proceeds.  All monies collected or received by BC Hydro in respect of the Collateral may be held by BC Hydro and may be applied on account of such parts of the Obligations at the sole discretion of BC Hydro.

14.
Extension of Time.  BC Hydro may grant extensions of time and other indulgences, take and give up securities, accept compositions, grant releases and discharges, release the Collateral to third parties and otherwise deal with the Seller's guarantors or sureties and others and with the Collateral and other securities as BC Hydro may see fit without prejudice to the Obligations, or BC Hydro's rights, remedies and powers under this Security Agreement.  No extension of time, forbearance, indulgence or other accommodation now, heretofore or hereafter given by BC Hydro to the Seller shall operate as a waiver, alteration or amendment of the rights of BC Hydro or otherwise preclude BC Hydro from enforcing such rights.

15.
Effect of Appointment of Receiver.  As soon as BC Hydro takes possession of any Collateral or appoints a Receiver, all powers, functions, rights and privileges of the directors and officers of the Seller with respect to that Collateral shall cease, unless specifically continued by the written consent of BC Hydro or the Receiver.

16.
Limitation of Liability.  BC Hydro shall not be liable by reason of any entry into or taking possession of any of the Collateral hereby charged or intended so to be or any part thereof, to account as mortgagee in possession or for anything except actual receipts or be liable for any loss on realization or any act or omission for which a secured party in possession might be liable.

17.
Release by Seller.  The Seller hereby releases and discharges BC Hydro and the Receiver from every claim of every nature which may arise or be caused to the Seller or any person claiming through or under the Seller by reason or as a result of anything done by BC Hydro or any successor or assign claiming through or under BC Hydro or the Receiver under the provisions of this Security Agreement unless such claim be the result of dishonesty or gross neglect.

18.
Costs.  The Seller will reimburse BC Hydro on demand for all interest, commissions, costs of realization and other costs and expenses (including the full amount of all legal fees and expenses paid by BC Hydro) incurred by BC Hydro or any Receiver in connection with the perpetual registration of any financing statement registered in connection with the security interests hereby created, the preparation, execution, perfection, protection, enforcement of and advice with respect to this Security Agreement, the realization, disposition of, retention, protection, insuring or collection of any Collateral, the protection or enforcement of the rights, remedies and powers of BC Hydro or any Receiver, any costs incurred in complying with control orders and clean‑up orders or liabilities to third parties arising out of Seller's activities or while enforcing BC Hydro's security, and the inspection of, and investigation of title to, the Collateral.  All amounts for which the Seller is required hereunder to reimburse BC Hydro or any Receiver shall, from the date of disbursement until the date BC Hydro or the Receiver receives reimbursement, bear interest at the highest rate per annum charged by BC Hydro on any of the Obligations.

19.
Security in Addition and not in Substitution, Remedies Cumulative.  The rights, remedies and powers conferred by this Security Agreement are in addition to, and not in substitution for, any other rights, remedies or powers BC Hydro may have under this Security Agreement, at law, in equity or by or under the PPSA or any other statute.

20.
Statutory Waivers.  To the fullest extent permitted by law, the Seller waives all of the rights, benefits and protection given by the provisions of any existing or future statute which imposes limitations upon the rights, remedies or powers of a BC Hydro or upon the methods of realization of security, including any seize or sue or anti-deficiency statute or any similar provisions of any other statute.

21.
Further Assurances.  The Seller shall at all times, do, execute, acknowledge and deliver or cause to be done, executed, acknowledged or delivered all such further acts, deeds, transfers, assignments, security agreements and assurances as BC Hydro may reasonably require in order to give effect to the provisions hereof and for the better granting, transferring, assigning, charging, setting over, assuring, confirming or perfecting the security interests hereby created and the priority accorded to them by law or under this Security Agreement.

22.
Acknowledgement and Waiver.  The Seller hereby acknowledges receiving a copy of this Security Agreement.  The Seller waives all rights to receive from BC Hydro a copy of any financing statement, financing change statement or verification statement filed at any time in respect of this Security Agreement.

23.
Entire Agreement.  This Security Agreement and the agreements referred to herein constitute the entire agreement between the Seller and BC Hydro and supersede any prior agreements, undertakings, declarations, representations and understandings, both written and verbal, in respect of the subject matter hereof.  Any amendment of this Security Agreement shall not be binding unless in writing and signed by BC Hydro and the Seller.

24.
Severability.  Any provision of this Security Agreement prohibited by law or otherwise ineffective shall be ineffective only to the extent of such prohibition or ineffectiveness and shall be severable without invalidating or otherwise affecting the remaining provisions hereof.

25.
Joint and Several Liability.  If more than one person executes this Security Agreement as Seller, their obligations hereunder shall be joint and several.

26.
Included Words.  Wherever the singular or the masculine are used herein, the same shall be deemed to include the plural or the feminine or the body politic or corporate where the context or the parties so require.

27.
Time is of the Essence.  Time shall in all aspects be of the essence in this Security Agreement and no exception or variation of this Security Agreement or any Obligation hereunder shall operate as a waiver of this provision.

28.
Governing Law and Attornment.  This Security Agreement shall be construed and enforceable under and in accordance with the laws of British Columbia.  The Seller hereby irrevocably submits and attorns to the jurisdiction of the British Columbia Supreme Court sitting at Vancouver, British Columbia.

29.
Binding Effect.  This Security Agreement shall be binding on the Seller, and its successors, heirs, administrators and executors and enure to the benefit of BC Hydro and the successors and assigns of BC Hydro.

30.
EXECUTION(S):


Execution Date

Officer Signature(s)
[image: image5.wmf][image: image6.wmf][image: image7.wmf]
Seller(s) Signature(s)



Y
M
D

OFFICER CERTIFICATION:

Your signature constitutes a representation that you are a solicitor, notary public or other person authorized by the Evidence Act, R.S.B.C. 1979, c.116, to take affidavits for use in British Columbia and certifies the matters set out in Part 5 of the Land Title Act as they pertain to the execution of this instrument.

SCHEDULE A

SELLER’S PLANT DESCRIPTION

APPENDIX 15

PERMITS FOR SELLER’S PLANT

Permit
Material Permits
(indicated by an “X”)
Status (Issued/Not Issued)

APPENDIX 16

POST-COD SALES TO THIRD PARTIES

PART A – ALL PROJECTS

1.
Where the Seller elected in its Tender Form to have Appendix 16 apply to Capacity in excess of 105% of the Bid Capacity and associated Energy, section 8.6 is amended by adding the following subsection:


(d) subject to the provisions of Appendix 16, Capacity and associated Energy in excess of 105% of the Bid Capacity.  The provisions of Appendix 16 are applicable at all times from and after the Effective Date.

2.
All sales to third parties authorized under Section 8.6 shall be contracted in a manner that is consistent with the Seller’s obligations and the Buyer’s rights under this EPA.  Any such sales will be subordinate in priority of delivery and in all other respects to the Buyer’s right to dispatch Scheduled Energy from the Seller’s Plant and all such sales must be separately scheduled so as to distinguish such sales from Scheduled Energy being purchased by the Buyer under this EPA.  If in any hour the Metered Energy is less than 105% of the Nominal Capacity multiplied by one hour, then the Seller shall not sell any Capacity during that hour to any Person (including the Seller and its Affiliates) other than the Buyer under this EPA and shall not sell or deliver any Energy to any Person (including the Seller and its Affiliates), other than the Buyer under this EPA.  If in any hour Metered Energy exceeds 105% of the Nominal Capacity, then the Seller shall only be entitled to sell such excess Capacity and associated Energy as authorized under Section 8.6.

3.
Section 8.8(a) is amended by deleting the words “The obligations of the Seller under Sections 8.2 and 8.4 are subject to”, and replacing them with the following:

“The obligations of the Seller under Sections 8.2 and 8.4 are subject to the following events to the extent those events prevent the Seller from making the Nominal Capacity available or delivering the Scheduled Energy.”

4.
Appendix 3, Section 3.7 is amended by deleting the words “Metered Energy” wherever those words appear in that section and replacing them with “Metered Energy excluding that amount of Metered Energy that exceeds the Nominal Capacity multiplied by one hour”.

5.
Section 11.3 is amended by adding the following words after the words “rebuild and replace if necessary the Seller’s Plant” in the third line of that section:

“to the extent required to make the Bid Capacity (adjusted for degradation based on the Capacity Degradation Factor in the manner indicated in the definition of the “Nominal Capacity”) and associated Energy available to the Buyer” 

6.
The definition of “AAC Equivalent Capacity” in Appendix 1 is deleted and replaced with the following:

“AAC Equivalent Capacity” means the Capacity of the Seller’s Plant available for sale to the Buyer at AAC determined in accordance with Appendix 11.

7.
The definition of “Bid Capacity” in Appendix 1 is deleted and replaced with the following:

“Bid Capacity” means the Capacity specified in Appendix 5 as the Capacity available for sale to the Buyer at AAC.

8.
The definition of “Eligible Energy” in Appendix 1 is deleted and replaced with the following:

“Eligible Energy” means:

(i)
in each hour, other than an hour during a Quarterly Demonstration Test, the amount of Metered Energy delivered by the Seller at the POI in that hour, but excluding that portion of the Metered Energy that exceeds the Scheduled Energy for that hour, provided that if there is no Scheduled Energy for an hour, Eligible Energy is zero; and

(ii)
in each hour during a Quarterly Demonstration Test, the amount of Metered Energy delivered by the Seller at the POI in that hour, but excluding that portion of the Metered Energy that exceeds 105% of the Nominal Capacity in effect during that hour.

9.
The definition of “Minimum Turndown” in Appendix 1 is deleted and replaced with the following:

“Minimum Turndown” means ______ % which is the percentage that when multiplied by the Demonstrated Capacity, determines the minimum level at which the Buyer can schedule Energy.

[Note to Bidders – The blank in this section will be completed with the same number as the blank in the definition of Minimum Turndown in Appendix 1].

10.
The definition of “Pre-COD Energy” in Appendix 1 is deleted and replaced with the following:

“Pre-COD Energy” means that amount of Metered Energy delivered by the Seller at the POI in each hour prior to COD including Test Energy, but excluding that portion of the Metered Energy that exceeds the Bid Capacity (adjusted in accordance with Appendix 11 based on the temperature and humidity in the hour) multiplied by 1 hour.

11.
The definition of “Test Energy” in Appendix 1 is deleted and replaced with the following:

“Test Energy” means Metered Energy delivered to the POI during any successful test pursuant to subsection 5.2(c), 5.2(d) or 5.6(a), but excluding all Metered Energy in excess of the Bid Capacity.

12.
Paragraph 2 of Appendix 5 is deleted and replaced with the following:

Bid Capacity - ______ being the guaranteed Capacity at AAC available to the Buyer under this EPA.

13.
The definition of “Contract Energy” in Part C of Appendix 18 is deleted and replaced with the following:

“Contract Energy” means in each hour, an amount of Energy equal to the Demonstrated Capacity (adjusted based on the actual weather conditions) multiplied by 1 hour.

[Note to Bidders – The treatment of Network Upgrade Costs in the context of a “split bid” is under consideration.  Further provisions may be added to the Preliminary Form EPA to address this issue.]

PART B – FULL TOLLING GAS-FIRED PROJECTS

[The following provisions are applicable only to full tolling gas-fired facilities.]

1.
Application - The following provisions are applicable from and after the date on which the provisions of Part A of this Appendix 16 become applicable and in all other hours in which the Seller sells any Capacity or Energy to a third party after COD, and from and after such date the provisions of Part B of Appendix 8 are deemed to be deleted.

2.
Post-COD Fuel Supply – In each hour from and after COD until the earlier of termination of this EPA or expiry of the Term, the Buyer, at its sole cost and expense shall arrange, procure, supply, nominate, balance, transport and deliver to the Gas Delivery Point, and the Seller shall accept from the Buyer at the Gas Delivery Point, the Net Fuel Quantity.  
3.
Use of Gas – The Seller shall use the Fuel supplied by the Buyer under this EPA only for the purpose of making Nominal Capacity and Eligible Energy available to the Buyer under this EPA.

4.
Pre-COD Fuel – The Seller shall at its sole cost and expense arrange, procure, supply, nominate, balance, transport and deliver to the Seller’s Plant such quantities of Fuel as may be required for the start-up and commissioning of the Seller’s Plant and for the operation of the Seller’s Plant prior to COD.

5.
Location of Gas Delivery – The Buyer shall deliver all Fuel required to be delivered by the Buyer under this EPA to the Gas Delivery Point.

6.
Pipeline Interconnection Facilities – The Seller shall be responsible for constructing, operating and maintaining the Pipeline Interconnection Facilities at no cost to the Buyer.

7.
Title and Risk of Loss for Fuel – The Buyer shall retain title to all Fuel delivered by the Buyer under this EPA.  All risk of loss of, or damage caused by, the Fuel shall transfer from the Buyer to the Seller at the Gas Delivery Point.  As between the Parties, the Buyer shall be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the Fuel prior to delivery of the Fuel to the Gas Delivery Point and the Seller shall be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the Fuel from and after delivery of the Fuel to the Gas Delivery Point.  The Buyer shall deliver the Fuel to the Seller free and clear of all liens, charges, claims and encumbrances.

8.
Quality of the Fuel – The Fuel to be delivered by the Buyer under this EPA shall meet the Fuel Quality Specifications.  If the Fuel delivered by the Buyer does not meet the Fuel Quality Specifications, the Seller shall have the right, but not the obligation, to reject such Fuel, and such non-conforming Fuel shall, for purposes of this EPA, be deemed not to have been provided by the Buyer.  If the Seller rejects acceptance of any Fuel following delivery at the Gas Delivery Point, the Seller shall give the Buyer prompt notice by telephone and confirm in writing that it is invoking this provision.  The Seller may in its sole discretion agree to accept Fuel that does not meet the Fuel Quality Specifications, provided the Parties mutually agree to an adjustment of the Seller’s obligations with respect to that Fuel.  The Seller’s sole and exclusive remedy with respect to the delivery of any Fuel that does not meet the Fuel Quality Specifications is to reject such Fuel in accordance with this Section .

9.
Gas Imbalances – Imbalances associated with Fuel transportation and any balancing penalties or costs resulting from failure to timely communicate nominations or to make delivery or accept delivery of the confirmed quantity of Fuel shall be the responsibility of the Seller, unless such penalty or cost is attributable to a failure by the Buyer to deliver the Net Fuel Quantity to the Gas Delivery Point, in which case such penalties or costs shall be the responsibility of the Buyer.  Both Parties shall use commercially reasonable efforts to avoid imbalances and to correct any imbalances which may occur and to the extent either Party fails to comply with that obligation, that Party shall be liable to the other Party for actual direct damages incurred by the other Party as a result thereof.

10.
Metering Devices – The Buyer shall, at its cost, cause the Gas Transporter to install a Fuel meter at the Gas Delivery Point which meter shall comply with gas industry standards and shall be capable of recording the Fuel delivered to the Gas Delivery Point on an hourly basis.  The Fuel delivered by the Buyer shall be measured by the Gas Transporter’s metering devices at the Gas Delivery Point.  The Buyer shall be responsible for ensuring that the Gas Transporter operates, maintains, tests, calibrates and controls all Fuel metering equipment in accordance with gas industry standards.  The Buyer shall cause the Fuel metering devices to be inspected, tested and adjusted on at least an annual basis at a time mutually convenient to the Buyer and Seller.  If either Party has reason to believe that the Fuel metering devices are inaccurate, the Buyer shall cause the Gas Transporter to check, including, if appropriate, testing, the Fuel metering devices.  The Buyer shall provide the Seller with reasonable advance notice of, and permit a representative of the Seller to witness and verify, such inspections, tests and adjustments.  If the Fuel metering device is found to be defective or inaccurate by more than the allowances under the Electricity and Gas Inspection Act, the Buyer shall cause it to be adjusted, repaired, replaced and/or recalibrated to bring the metering device to within the specifications provided for herein.  The Buyer may at any time during the Term at the Buyer’s cost install a duplicate Fuel Meter at the Gas Delivery Point.

11.
Adjustments for Inaccurate Measurements – If any of the Seller’s metering devices fail to register, or if the measurements made by any of such metering devices are found upon testing to be inaccurate by more than the allowances under the Electricity and Gas Inspection Act, an adjustment to previous billing shall be made correcting all measurements by the inaccurate or defective metering device for billing purposes for both the amount of the inaccuracy and the period of the inaccuracy.

12.
Lack of Fuel – Notwithstanding subsection 12.2(f), the Buyer may not invoke Force Majeure based on the cost or unavailability of Fuel, unless unavailability of the Fuel is caused by an event or circumstance that, under the Gas Transporter’s general terms and conditions applicable to firm gas transportation service, would excuse the Gas Transporter from its delivery obligation, or gas is not available at Huntingdon.

13.
Nominations for Fuel – The Seller shall in a timely manner provide all such information as the Buyer may require to comply with the Gas Transporter’s terms and conditions with respect to nominations and scheduling.  The Parties shall coordinate the delivery of availability reports pursuant to subsection 6.6(e) and Energy Schedules to enable the Buyer to comply with the requirements of the Gas Transporter with respect to the nominations and scheduling.  The Seller shall deliver to the Buyer a notice of the Seller’s Fuel requirements not less than 2 hours prior to the deadline for the Buyer to deliver the Buyer’s Fuel Nomination to the Gas Transporter.

14.
COD Delay by Seller – Section 13.2 is amended by adding the following at the end of that section:


In addition, the Seller shall reimburse the Buyer for all Gas Transportation Costs, if any, incurred by the Buyer less an amount equal to 33 1/3% of any COD Delay LDs paid by the Seller.  Reimbursement will be made promptly (but not more frequently than monthly) after notice to the Seller from the Buyer, accompanied by reasonable particulars evidencing such costs.

15.
Relief from Delivery Obligation – Subsection 8.8(a) is amended by adding the following paragraph:

(vii)
inability of the Seller’s Plant to generate the Scheduled Energy solely as a result of any delay or failure by the Buyer to deliver Fuel in accordance with this EPA.

16.
COD Delay by Seller – Section 13.2 is amended by deleting “$222” and replacing it with “$333”.

17.
Termination Payment – Subsections 17.4(a) and (b) and subsection 17.5(c) are amended by adding the following at the end of those subsections:

“plus to the extent the Buyer has been unable to mitigate them, the reasonable costs of terminating or discharging its binding commitments under the gas transportation arrangements with the Gas Transporter less 33 1/3% of any Termination Payment paid by the Seller.

18.
Limit of Liability – In the event the Buyer does not deliver Fuel to the Gas Delivery Point as required pursuant to this EPA, the Seller’s exclusive remedy with respect to that failure is a claim for payment in accordance with Appendix 3 and the Buyer’s sole liability with respect to that failure is the payment obligation in accordance with Appendix 3.

19.
Appendix 1 is amended by adding the following definitions:

“Hourly Gas Surplus Quantity” means, with respect to each hour, a quantity of natural gas (in GJ) determined as the positive result, if any, of the following applicable formula:

(a) in each hour when the Seller’s plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity or the Demonstrated Capacity multiplied by the Minimum Turndown as applicable:

HGSQ = TF - (EE x GHR)

where:

HGSQ = the Hourly Gas Surplus Quantity for that hour (in GJ)

TF = the total quantity of Fuel (in GJ) delivered by the Buyer to the Gas Delivery Point in such hour.

EE = the Eligible Energy delivered by the Seller to the Buyer in such hour (in GWh)

GHR = the GHRBaseloadAdjusted or GHRMTDAdjusted as applicable  

(b) in all other hours in which the Buyer has scheduled Energy, a quantity of natural gas determined in accordance with the following formula:

HGSQ = TF – (EE x actual heat rate required to generate such EE)

Where:

actual heat rate will be determined using the methodology set out in subsection 1.2.2(c) Appendix 3

“Fuel” means natural gas.

“Fuel Quality Specifications” means the less stringent of: (a) the natural gas quality and pressure specifications set forth in the Gas Transporter’s tariff as such specifications may change from time to time; and (b) the natural gas quality and pressure specifications established by the manufacturer of the Principal Equipment that are consistent with operating the Principal Equipment in accordance with the requirements of this EPA.

“Gas Delivery Point” means the point immediately downstream of the outlet flange of the Gas Transporter’s meter at its delivery station for ____________________________.  [Note to Bidders:  This blank will be completed based on information submitted by the bidder in its Tender Form.]
“Gas Imbalance Charges” means any pipeline scheduling, imbalance, cash out, operational flow orders or other similar pipeline penalties or charges resulting from failure to timely communicate to the Gas Transporter nominations or nomination changes, or failure to make timely adjustments to nominations.

“Gas Transportation Costs” means costs, if any, incurred by the Buyer for firm gas transportation not required by the Buyer to service the Seller’s Plant as a result of COD occurring after the Guaranteed COD Date plus Force Majeure Days, including costs payable by the Buyer to the Gas Transporter prior to the Guaranteed COD Date plus Force Majeure Days, which but for COD occurring after the Guaranteed COD Date plus Force Majeure Days, would not have been payable by the Buyer, less any costs that the Buyer avoids or recovers or by reasonable measures could have avoided or recovered.

“Gas Transporter” means the entity or entities with whom the Buyer has entered into contracts for the delivery of Fuel from the Receipt Point to the Gas Delivery Point.
“Huntingdon” means the “Huntingdon Delivery Area”, an area comprised of the “Lower Mainland Delivery Area” and the “Export Delivery Area”, all as defined in the General Terms and Conditions of Westcoast Energy Inc. (or any successor thereto), approved by the National Energy Board from time to time.

“Net Fuel Quantity” means, with respect to each hour, a quantity of natural gas (in GJ) determined in accordance with the following formula:

(a)
in each hour when the Seller’s Plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity, a quantity of natural gas (in GJ) determined by the following formula:

NFQ = SE x GHRBaseloadAdjusted

Where:

NFQ means Net Fuel Quantity

SE = the Demonstrated Capacity multiplied by one hour

GHRBaseloadAdjusted = GHRBaseload adjusted to forecast weather conditions in accordance with the formula in Appendix 11 for adjusting to actual weather conditions

(b)
in each hour when the Seller’s plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity multiplied by the Minimum Turndown, a quantity of natural gas determined in accordance with the following formula:

NFQ = SE x GHRMTDAdjusted
Where:

NFQ means Net Fuel Quantity

SE = Demonstrated Capacity multiplied by Minimum Turndown multiplied by one hour

GHRMTDAdjusted means GHRMTD adjusted to forecast weather conditions in accordance with the formula in Appendix 11 for adjusting to actual weather conditions

(c)
in all other hours in which the Buyer has scheduled Energy, a quantity of natural gas determined in accordance with the following formula:

NFQ = SE x actual heat rate required to generate such Scheduled Energy not exceeding the GHRMTDAdjusted;

Where:

NFQ means Net Fuel Quantity

SE = the Scheduled Energy for the hour

GHRMTDAdjusted means GHRMTD adjusted to forecast weather conditions in accordance with the formula in Appendix 11 for adjusting to actual weather conditions

Where:

actual heat rate will be determined using the methodology set out in subsection 1.2.2(c) Appendix 3

(d) during RUPs following a Start, NFQ = the applicable SUF.

“Pipeline Interconnection Facilities” means the pipeline and any other facilities required to connect the Seller’s Plant to the Gas Transporter’s gas transportation system and to receive the Fuel delivered by the Buyer at the Gas Delivery Point which pipeline and facilities has sufficient capacity to deliver and receive at least the Net Fuel Quantity at sufficient delivery pressure to generate the Scheduled Energy.

“Receipt Point” means Huntingdon.

20.
Section 3.6 of Appendix 3 is amended by deleting “$6,667” and replacing it with “$10,000”.

21.
Appendix 10 is amended by deleting all references to $80,000 in that Appendix and replacing them with $120,000 and by deleting all other amounts and replacing them with amounts declining at a rate of $4,800 per year.

22.
Gas Surplus – For each hour in which there is an Hourly Gas Surplus Quantity, the Seller shall pay to the Buyer an amount equal to the Hourly Gas Surplus Quantity multiplied by an amount expressed in $/GJ equal to the daily index price for Huntingdon spot market deliveries for the day for which the calculation is being performed (as set out in Inside FERC Gas Market Report) less any amount that the Buyer recovers or by reasonable measures could have recovered by selling all or any portion of the Hourly Gas Surplus Quantity to third parties.
23.
Heat Rate Bonus/Penalty - Appendix 3 is amended by deleting Section 3.9.

PART C
PARTIAL TOLLING GAS-FIRED PLANTS

[The following provisions are applicable only to partial-tolling gas-fired facilities.]

1.
Application - The following provisions are applicable from and after the date on which the provisions of Part A of this Appendix 16 become applicable and in all other hours in which the Seller sells any Capacity or Energy to a third party after COD, and from and after such date the provisions of Part C of Appendix 8 are deemed to be deleted.

2.
Post-COD Fuel Supply – In each hour from and after COD until the earlier of termination of this EPA or expiry of the Term, the Buyer, at its sole cost and expense shall arrange, procure, supply, nominate, balance, transport and deliver to the Gas Delivery Point, the Gross Fuel Quantity and the Seller shall arrange for acceptance of the Gross Fuel Quantity at the Gas Delivery Point.
3.
Use of Gas – The Seller shall use the Fuel supplied by the Buyer under this EPA only for the purpose of complying with the requirements of the Gas Transporter with respect to System Gas applicable to the transport of the Gross Fuel Quantity from the Gas Delivery Point to the Seller’s Plant and making Nominal Capacity and Eligible Energy available to the Buyer under this EPA.

4.
Pre-COD Fuel – The Seller shall at its sole cost and expense arrange, procure, supply, nominate, balance, transport and deliver to the Seller’s Plant such quantities of Fuel as may be required for the start-up and commissioning of the Seller’s Plant and for the operation of the Seller’s Plant prior to COD.

5.
Location of Gas Delivery – The Buyer shall deliver all Fuel required to be delivered by the Buyer under this EPA to the Gas Delivery Point.

6.
Fuel Transportation from Gas Delivery Point to Seller’s Plant – The Seller shall transport the Gross Fuel Quantity (less any System Gas) from the Gas Delivery Point to the Seller’s Plant.  At all times during the Term the Seller shall ensure that it has firm transportation capacity on the Gas Transporter’s Pipeline available for transportation from the Gas Delivery Point to the Seller’s Plant of the amount of Fuel required to make the Nominal Capacity available and to generate the Scheduled Energy at all times during the Term other than during Scheduled Planned Outages and to perform all tests required to be performed under this EPA after COD.  The Seller will be the shipper of record from the Gas Delivery Point to the Seller’s Plant and will be responsible for satisfying all of the obligations associated with such transport under the Gas Transporter’s Tariff.  

7.
Pipeline Interconnection Facilities – The Seller shall be responsible for constructing, operating and maintaining the Pipeline Interconnection Facilities at no cost to the Buyer.

8.
Title and Risk of Loss for Fuel – The Buyer shall retain title to all Fuel (other than System Gas, title to which shall transfer to the Seller at the gas Delivery Point) delivered by the Buyer under this EPA.  All risk of loss of, or damage caused by, the Fuel shall transfer from the Buyer to the Seller at the Gas Delivery Point.  As between the Parties, the Buyer shall be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the Fuel prior to delivery of the Fuel to the Gas Delivery Point and the Seller shall be deemed to be in exclusive control (and responsible for any damages or injury caused thereby) of the Fuel from and after delivery of the Fuel to the Gas Delivery Point.  The Buyer shall deliver the Fuel to the Seller free and clear of all liens, charges, claims and encumbrances.

9.
Quality of the Fuel – The Fuel to be delivered by the Buyer under this EPA shall meet the Fuel Quality Specifications.  If the Fuel delivered by the Buyer does not meet the Fuel Quality Specifications, and the Gas Transporter refuses to accept such Fuel, such non-conforming Fuel shall, for purposes of this EPA, be deemed not to have been delivered by the Buyer.  

10.
Gas Imbalances – Imbalances associated with Fuel transportation and any balancing penalties or costs resulting from failure to timely communicate nominations or to make delivery or accept delivery of the confirmed quantity of Fuel shall be the responsibility of the Seller, unless such penalty or cost is attributable to a failure by the Buyer to deliver the Gross Fuel Quantity to the Gas Delivery Point, in which case such penalties or costs shall be the responsibility of the Buyer.  Both Parties shall use commercially reasonable efforts to avoid imbalances and to correct any imbalances which may occur and to the extent either Party fails to comply with that obligation that Party shall be liable to the other Party for actual direct damages incurred by the other Party as a result thereof.

11.
Metering Devices – The Seller shall, at its cost, cause the Gas Transporter to install a Fuel meter at the Seller’s Plant which meter shall comply with gas industry standards and shall be capable of recording the Fuel delivered to the Seller’s Plant on an hourly basis.  The Fuel delivered by the Buyer to the Gas Delivery Point shall be determined from the invoices issued to the Seller by the Gas Transporter for the delivery of such Fuel to the Seller’s Plant.  The Seller shall be responsible for ensuring that the Gas Transporter operates, maintains, tests, calibrates and controls all Fuel metering equipment in accordance with gas industry standards.  The Seller shall cause the Fuel metering devices to be inspected, tested and adjusted on at least an annual basis at a time mutually convenient to the Buyer and Seller.  If either Party has reason to believe that the Fuel metering devices are inaccurate, the Seller shall cause the Gas Transporter to check, including, if appropriate, testing, the Fuel metering devices.  The Seller shall provide the Buyer with reasonable advance notice of, and permit a representative of the Buyer to witness and verify, such inspections, tests and adjustments.  If either Fuel metering device is found to be defective or inaccurate by more than the allowances under the Electricity and Gas Inspection Act, the Seller shall cause it to be adjusted, repaired, replaced and/or recalibrated to bring the metering device to within the specifications provided for herein.  The Buyer may at any time during the Term at the Buyer’s cost install a duplicate Fuel Meter at the Seller’s Plant.

12.
Adjustments for Inaccurate Measurements – If any of the Seller’s metering devices fail to register, or if the measurements made by any of such metering devices are found upon testing to be inaccurate by more than the allowances under the Electricity and Gas Inspection Act, an adjustment to previous billing shall be made correcting all measurements by the inaccurate or defective metering device for billing purposes for both the amount of the inaccuracy and the period of the inaccuracy.

13.
Lack of Fuel – Notwithstanding subsection 12.2(f), the Buyer may not invoke Force Majeure based on the cost or unavailability of Fuel, unless gas is not available at Huntingdon.  Notwithstanding subsection 12.2(f), the Seller may not invoke Force Majeure based on the unavailability of Fuel transportation unless such unavailability is caused by an event or circumstance that, under the Gas Transporter’s general terms and conditions applicable to firm gas transportation service, would excuse the Gas Transporter from its delivery obligation.

14.
Nominations for Fuel – The Seller shall comply with all of the terms and conditions of the Gas Transporter with respect to nominations and scheduling.  The Parties shall coordinate the delivery of availability reports pursuant to subsection 6.6(e) and Energy Schedules to enable the Seller to comply with the requirements of the Gas Transporter, and to enable the Buyer to comply with the requirements of any Upstream Gas Transporter, with respect to nominations and scheduling.  The Seller shall deliver to the Buyer a notice of the Seller’s Fuel requirements not less than 2 hours prior to the deadline for the Buyer to deliver the Buyer’s Fuel Nomination to the Upstream Gas Transporter.

15.
Relief from Delivery Obligation – Subsection 8.8(a) is amended by adding the following paragraph:

(vii)
inability of the Seller’s Plant to generate the Scheduled Energy solely as a result of any delay or failure by the Buyer to deliver Fuel in accordance with this EPA.

16.
Termination Payment – Subsections 17.5(a) and (b) are amended by adding the following at the end of those subsections:

“plus to the extent the Seller has been unable to mitigate them, the reasonable costs of terminating or discharging its binding commitments under the gas transportation arrangements with the Gas Transporter.

17.
Limit of Liability – In the event the Buyer does not deliver Fuel to the Gas Delivery Point as required pursuant to this EPA, the Seller’s exclusive remedy with respect to that failure is a claim for payment in accordance with Appendix 3 and the Buyer’s sole liability with respect to that failure is the payment obligation in accordance with Appendix 3.

18.
Appendix 1 is amended by adding the following definitions:

“Hourly Gas Surplus Quantity” means, with respect to each hour, a quantity of natural gas (in GJ) determined as the positive result, if any, of the following formula:

(a) in each hour when the Seller’s plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity or the Demonstrated Capacity multiplied by the Minimum Turndown as applicable:

HGSQ = TF - (EE x GHR)

where:

HGSQ = the Hourly Gas Surplus Quantity for that hour (in GJ)

TF = the total quantity of Fuel (in GJ) delivered by the Buyer to the Gas Delivery Point in such hour.

EE = the Eligible Energy delivered by the Seller to the Buyer in such hour (in GWh)

GHR = the GHRBaseloadAdjusted or GHRMTDAdjusted as applicable  

(b) in all other hours in which the Buyer has scheduled Energy, a quantity of natural gas determined in accordance with the following formula:


HGSQ = TF – (EE x actual heat rate required to generate such EE)


Where:


actual heat rate will be determined using the methodology set out in subsection 1.2.2(c) Appendix 3

“Fuel” means  natural gas.

“Fuel Quality Specifications” means the less stringent of: (a) the natural gas quality and pressure specifications set forth in the Gas Transporter’s tariff as such specifications may change from time to time; and (b) the natural gas quality and pressure specifications set forth in the tariff of the Upstream Gas Transporter as such specifications may change from time to time.

“Gas Delivery Point” means Huntingdon.

“Gas Transporter” means the entity or entities with whom the Seller has entered into contracts for the delivery of Fuel from the Gas Delivery Point to the Seller’s Plant.
“Gross Fuel Quantity” means the sum of (i) the Net Fuel Quantity; and (ii) such additional quantities of fuel as are required to comply with the Gas Transporter’s System Gas requirements applicable to the transport of the Net Fuel Quantity from the Gas Delivery Point to the Seller’s Plant.

“Huntingdon” means the “Huntingdon Delivery Area”, an area comprised of the “Lower Mainland Delivery Area” and the “Export Delivery Area”, all as defined in the General Terms and Conditions of Westcoast Energy Inc. (or any successor thereto), approved by the National Energy Board from time to time.

“Net Fuel Quantity” means, with respect to each hour, a quantity of natural gas (in GJ) determined in accordance with the following formula:

(a)
in each hour when the Seller’s Plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity, a quantity of natural gas (in GJ) determined by the following formula:

NFQ = SE x GHRBaseloadAdjusted

Where:

NFQ means Net Fuel Quantity

SE = the Demonstrated Capacity multiplied by one hour

GHRBaseloadAdjusted = GHRBaseload adjusted to forecast weather conditions in accordance with the formula in Appendix 11 for adjusting to actual weather conditions

(b)
in each hour when the Seller’s plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity multiplied by the Minimum Turndown, a quantity of natural gas determined in accordance with the following formula:

NFQ = SE x GHRMTDAdjusted
Where:

NFQ means Net Fuel Quantity

SE = Demonstrated Capacity multiplied by Minimum Turndown multiplied by one hour

GHRMTDAdjusted means GHRMTD adjusted to forecast weather conditions in accordance with the formula in Appendix 11 for adjusting to actual weather conditions

(c)
in all other hours in which the Buyer has scheduled Energy, a quantity of natural gas determined in accordance with the following formula:

NFQ = SE x actual heat rate required to generate such Scheduled Energy not exceeding the GHRMTDAdjusted;

Where:

NFQ means Net Fuel Quantity

SE = the Scheduled Energy for the hour

GHRMTDAdjusted means GHRMTD adjusted to forecast weather conditions in accordance with the formula in Appendix 11 for adjusting to actual weather conditions

actual heat rate will be determined using the methodology set out in subsection 1.2.2(c) Appendix 3

(d) during RUPs following a Start, NFQ = the applicable SUF.

“Pipeline Interconnection Facilities” means the pipeline and any other facilities required to connect the Seller’s Plant to the Gas Transporter’s gas transportation system and for receiving Fuel at the Seller’s Plant which pipeline and other facilities have sufficient capacity to deliver and receive at least the Net Fuel Quantity at sufficient delivery pressure to generate the Scheduled Energy.

“System Gas” has the meaning given to that term in the Gas Transporter’s general terms and conditions.

“Upstream Gas Transporter” means the gas transporter with whom the Buyer has entered into contracts for the delivery of Fuel to the Gas Delivery Point.

19.
Gas Surplus – For each hour in which there is an Hourly Gas Surplus Quantity, the Seller shall pay to the Buyer an amount equal to the Hourly Gas Surplus Quantity multiplied by an amount expressed in $/GJ equal to the daily index price for Huntingdon spot market deliveries for the day for which the calculation is being performed (as set out in Inside FERC Gas Market Report) less any amount that the Buyer recovers or by reasonable measures could have recovered by selling all or any portion of the Hourly Gas Surplus Quantity to third parties.
20.
Heat Rate Bonus/Penalty - Appendix 3 is amended by deleting Section 3.9.

21.
If at any time during the Term, the Gas Transporter requires a cash payment for System Gas rather than delivery of such Gas in kind, then the Seller shall be responsible for making such payments to the Gas Transporter and this Part C will be deemed to be amended by:

(a)
deleting the definition of “Gross Fuel Quantity” and replacing the words “Gross Fuel Quantity” with the words “Net Fuel Quantity” wherever those words appear in this Part; and

(b)
by deleting all references to System Gas in this Part.

APPENDIX 17

EPA TERMS AND CONDITIONS FOR RENEWAL TERMS

1.
The dollar amount in the definition of “CC” in Appendix 3 will be replaced with an amount that is based on the sum of (1) 10% of the CC as specified in Appendix 3 without regard to this Section and (2) a reasonable return on any additional capital investment required to make the Nominal Capacity available and to generate the associated Energy on the terms and conditions set out in this EPA.

2.
For purposes of Section 1 of this Appendix 17, a “reasonable return” means a return that is comparable to the return on capital for power projects having a similar risk and reward profile.

3.
The dollar amount in the definition of “OMC” in Appendix 3 will be replaced with an amount that allows for the recovery during the Renewal Term of operating costs that are incurred regardless of whether or not the Seller’s Plant is generating Energy and such OMC shall include a reasonable allowance for contingencies.

4.
The dollar amount in the definition of “EC” in Appendix 3 will be replaced with an amount that allows for the recovery during the Renewal Term of operating costs that are incurred only when the Seller’s Plant is generating Energy and such EC shall include a reasonable allowance for contingencies.

5.
The dollar amount in the definitions of “SUCC”, “SUCH” and “SUCW” in Appendix 3 will be replaced with an amount that allows for recovery of reasonable incremental costs that are associated with a Start and shall include a reasonable allowance for contingencies.

6.
The ECEP, OMCEP and SUCEP in Appendix 3 will be replaced with a fixed or index-referenced rate that provides a reasonable allowance for increases in EC, OMC and SUCs over the Renewal Term.

7.
The Buyer shall reimburse the Seller for the reasonably incurred delivered cost of all Fuel required to make the Nominal Capacity available and to generate Scheduled Energy during the Renewal Term.  

8.
The Capacity Degradation Factor and the Heat Rate Degradation Factor will be reset based on the original amounts specified in the EPA multiplied by the number of years in the Renewal Term divided by the number of years in the Initial Term.

9.
Where the Renewal Term is a 5 year Renewal Term:

(a)
the LD Factor is $16,000/MW at the commencement of the Renewal Term and thereafter declines at a rate of $3,200/MW on each anniversary of COD; and

(b)
the amount of the Operating Security at the commencement of the Renewal Term is $16,000/MW multiplied by the Bid Capacity and thereafter declines at a rate of $3,200/MW multiplied by the Bid Capacity on each anniversary of COD.

10.
Where the Renewal Term is a 10 year Renewal Term:

(a)
the LD Factor is $32,000/MW at the commencement of the Renewal Term and thereafter declines at a rate of $3,200/MW on each anniversary of COD; and

(b)
the amount of the Operating Security at the commencement of the Renewal Term is $32,000/MW multiplied by the Bid Capacity and thereafter declines at a rate of $3,200/MW multiplied by the Bid Capacity on each anniversary of COD.

11.
Section 11.3 of the EPA is deleted and replaced with the following:

11.3
Damage or Destruction of the Seller’s Plant – If the Seller’s Plant is damaged or destroyed, in whole or in part, by any cause or peril, and the Seller’s Plant can be repaired within 180 days of the damage or destruction, the Seller shall diligently and on a timely basis and at its own cost, repair, rebuild and replace if necessary, the Seller’s Plant and restore the same to at least the condition it was in immediately prior to the damage or destruction and to the condition that the Seller is required to maintain the Seller’s Plant in pursuant to this EPA.  Provided the Seller complies with its obligations under this Section 11.3, the Renewal Term shall be extended by the number of days required to repair the damage to the Seller’s Plant such that the Seller is capable of making the Nominal Capacity available and delivering Scheduled Energy hereunder.  Where the damage or destruction cannot be repaired within 180 days and the Seller invokes Force Majeure in accordance with this EPA, either Party shall be entitled to terminate this EPA at any time after delivery of the notice of Force Majeure.  If either Party terminates this EPA pursuant to this Section, such termination shall be treated as a termination under subsection 17.1(e).

12.
For full tolling gas-fired facilities the amounts of $16,000 and $3,200 in Section 9 of this Appendix are deleted and replaced with $24,000 and $4,800 respectively and the amounts of $32,000 and $3,200 in Section 10 of this Appendix are deleted and replaced with $48,000 and $4,800 respectively.

APPENDIX 18

SPECIAL TERMS AND CONDITIONS

[Note to Bidders:  Appendix 18 will be prepared for each EPA based on the information submitted by each bidder in its Tender Form.  All provisions that are not applicable will be deleted from Appendix 18.]

[THESE PAGE NUMBERS ARE TO BE INSERTED MANUALLY]

PART A –  Multiple Projects in a Single Tender

PART B –  Projects with No Independent Connection to the Transmission System


PART C –  Must-Run/Full Capacity Projects Without Duct Firing


PART D –  Must-Run/Minimum Turndown or Higher Capacity Projects


PART E –  Intra-Year Change in Designation


PART F –  Network Upgrades


PART G –  Incremental Generating Capability


PART H –  Hydro-Electric and Wing Projects


PART I –    Dual Fuel – Full Tolling Gas-Fired Projects


PART J –   Dual Fuel – Non-Tolling and Partial Tolling Gas-Fired Projects


PART K –  VIGP Election Bidders


PART L –  Seller is a Joint Venture or General Partnership


PART M – Seller is a Limited Partnership


PART N  -  Projects with Duct Firing


PART O – Peaking Projects


PART P – Projects Without a Permitting Period


PART Q – No Minimum Turndown Projects


PART R – Must Run/Full Capacity Projects with Duct Firing


PART A – MULTIPLE PROJECTS IN A SINGLE TENDER

1.
The definition of “Seller Default” in Appendix 1 is amended by adding the following as subsection (h) in that definition:


(h) any Seller Default has occurred under any of the Other EPAs (where the term “Seller Default” for the purposes of this subsection has the meaning given to that term in the Other EPAs).

2.
In addition to any other right to terminate this EPA expressly set out in any other provision of this EPA, the Buyer may terminate this EPA by notice to the Seller if the Buyer is entitled to terminate any of the Other EPAs pursuant to subsection 17.1(a), (b), or (d) of such Other EPA or if the Seller terminates any Other EPA pursuant to subsection 17.2(c) thereof, and such termination will be effective immediately upon delivery of a notice of termination to the Seller.  If the Buyer delivers a notice of termination under this Section 2, all of the provisions of this EPA applicable to a termination by the Buyer under subsection 17.1(a), (b), or (d), or to a termination by the Seller under subsection 17.2(c) as applicable, will apply to the termination under this section 2.  

3.
Appendix 1 is amended by adding the following definition:

“Other EPAs” means _________________ [Note to Bidders – All EPAs arising out of the bidder’s Tender will be listed in this provision.]

PART B – PROJECTS WITH NO INDEPENDENT CONNECTION TO THE TRANSMISSION SYSTEM

1.
The provisions of this Part B are applicable for so long as the Electrical Host purchases Electricity from the Buyer.  If the Electrical Host ceases to purchase Electricity from the Buyer, the provisions of this Part B, other than Section 6, cease to have effect and the Seller shall be required to make the Nominal Capacity available at, and deliver the Scheduled Energy to, the POI or to such other point of interconnection with the Transmission Authority’s System as the Parties may agree in writing.

2.
Section 6.4 is amended by adding the words “or on the Electrical Host” after the words “materially adverse effect on the operation of the Seller’s Plant” in the fourth sentence of that section.

3.
Article 7 is deleted and replaced with the following:

The Seller shall not take, or omit to take, any action that would cause the Seller to cease to be exempt from regulation as a “public utility”, as defined in the UCA, with respect to the Seller’s Plant, the sale of Capacity or Energy and the performance by the Seller of its obligations under this EPA or that would cause the owner of the transmission line from the Seller’s Plant to the POI to be regulated as a “public utility” at any time during the Term where either such designation as a “public utility” could reasonably be expected to have an adverse effect on the Buyer or its interests under this EPA.

4.
Section 8.7 is amended by adding the following at the end of that section:

Deliveries of Eligible Energy to an Electrical Host to service the Electrical Host’s electricity requirements will be deemed to be deliveries of Eligible Energy to the Buyer at the POI for purposes of this EPA.

5.
Subsection 20.1(j) is deleted and replaced with the following:

(j)
Exemption from Regulation – The Seller is exempt from regulation as a “public utility” as defined in the UCA, with respect to the Seller’s Plant, the sale of Capacity and Energy and the performance by the Seller of its obligations under this EPA and the owner of the transmission line from the Seller’s Plant to the POI is exempt from regulation as a “public utility” with respect to that transmission line.

6.
Appendix 1 is amended by:

(a)
adding the following definition:


“Electrical Host” means a facility located between the Seller’s Plant and the POI where the Seller’s Plant is providing Electricity to the facility and the Seller’s Plant does not have an independent connection to the Transmission System.


[Note to Bidders – BC Hydro will review its electricity supply contracts with any bidder proposing to bid a project with no independent connection to the Transmission System and will advise the bidder prior to the Tender Closing Time of any amendments required to such electricity supply contracts to accommodate the project.  Any Tender for such a project will be deemed to incorporate those amendments.]

(b)
deleting the definition of “POI” and replacing it with the following:

“POI” means the point at which the Electrical Host interconnects with the Transmission Authorities System.”

7.
Everywhere in this EPA where the words “Energy delivered to the POI” or words of similar meaning appear, the words “or deemed pursuant to Section 8.7 to be delivered to the POI” are deemed to follow immediately thereafter.

PART C – MUST-RUN/FULL CAPACITY PROJECTS WITHOUT DUCT FIRING

1.
Section 6.3 is amended by deleting subsection (h) and by deleting the last sentence of that section and replacing it with the following:

Without limiting Sections 8.2 and 8.4 but subject to subsection 8.8(a), the Seller shall make commercially reasonable efforts to operate the Seller’s Plant in a manner that ensures delivery of Scheduled Energy at the POI at a uniform rate within each hour.

2.
Section 8.4 is amended by deleting the words “Scheduled Energy” and replacing them with “Contract Energy”.

3.
Sections 9.1 to 9.5 inclusive are deleted and replaced with the following and Section 9.6 is renumbered as Section 9.3:

9.1
Delivery Schedules – The Seller shall provide to the Buyer the following schedules of deliveries of Contract Energy which shall include the delivery rate in MW for each hour in the period covered by the schedule:

(a)
on every September 30, a preliminary schedule for the next 12 month period commencing on January 1,

(b)
on the 15th of every calendar month, a schedule for the next calendar month, and

(c)
on or before 1600 PPT of every Thursday, a schedule for the next week (Sunday through Saturday).

The Seller shall inform the Buyer as quickly as possible of any anticipated decrease in the hourly rate of delivery and provide the Buyer with a new hourly rate of delivery for the remainder of the period covered by the then current schedule.

9.2
Change in Standards – If the scheduling terms stipulated in this Article can no longer be followed due to changes made to standards related to system reliability or safety or as a result of changes made to the operating conditions of the Transmission System or as a result of the issuance of, or amendments to, Generating System Operating Orders, or if the Buyer determines that the scheduling terms stipulated in this Article are inconsistent with prevailing scheduling standards of utilities who are members of the WECC, the Parties shall negotiate new scheduling terms in good faith which shall be consistent, insofar as possible, with the intent of this Article and where the Parties are not able to reach agreement on scheduling, the matter shall be resolved by arbitration pursuant to Section 22.7.
4.
Appendix 1 is amended by deleting the definition of “Scheduled Energy” and replacing it with the following:

“Scheduled Energy” means in each hour, the amount of Contract Energy specified for delivery to the POI in that hour in an Energy Schedule.

5.
Appendix 1 is amended by adding the following definition:

“Contract Energy” means in each hour, an amount of Energy not less than the Demonstrated Capacity (adjusted based on the forecast weather conditions) multiplied by 1 hour and not more than 105% of the Demonstrated Capacity multiplied by 1 hour.

6.
Appendix 1 is amended by deleting the definition of “Energy Schedule” and replacing it with the following:

“Energy Schedule” means a schedule delivered by the Seller to the Buyer in accordance with this EPA specifying the quantity of Contract Energy to be delivered to the POI in each hour to which the schedule relates.

7.
Appendix 1 is amended by deleting the following definitions: “Cold Start”, “Equivalent Operating Hours”, “SUP”, “Hot Start”, “RUP”, “RUT” “Start” and “Warm Start”.

8.
Appendix 1 is amended by deleting subsection (b) in the definition of “Major Maintenance Interval” and replacing it with the following:

(b)
every ______ hours of operation of the Seller’s Plant

9.
Appendix 1 is amended by deleting the definition of “Minimum Turndown” and all references to “Minimum Turndown” in this EPA are deleted.

10.
Appendix 3 is amended by deleting section 3.8 and section 3.10 and all associated definitions and by deleting the references to section 3.10.2 and 3.10.3 in section 3.11.

11.
Appendix 3 is amended by deleting all references to “RUP”, all “RUTs”, all “SUCs”, all “SUFs” and “SUP”.

12.
Appendix 3 is amended by deleting the definition of “GHRMTD” and all references to “GHRMTD” in this EPA are deleted.

13.
Section 3.5 of Appendix 3 is deleted and replaced with the following:

3.5 AMonthly  - For each calendar month during the Term, AMonthly will be determined in accordance with the following formula:

H


EE + ∑ ( EAFj x ACj )

J = 1

AMonthly  =



DCA x H 

Where

“EE” = the Eligible Energy for the Billing Month

“EAFj” = (a) the actual percentage availability for hour j, being the availability the Buyer can demonstrate, by clear and convincing evidence represents the availability of the Seller’s Plant for hour j; or (b) where (a) is not

 H

 applicable,  EE / ∑ Cj, provided that if the denominator of the equation is 0, (b) = 1  

J = 1

“ACj” is equal to:

(a) DCAdjusted for each hour during an event described in subsection 8.8(a)(ii), (iii), (iv) and (v); and

(b) the portion of the DCAdjusted that is not available during each hour when either the Seller or the Buyer has invoked Force Majeure in accordance with the EPA

“DCAdjusted” means DC adjusted to an AAC Equivalent Capacity based on the actual temperature and humidity in each hour in accordance with Appendix 11.

“DCA” means the average of the values attributed to DCAdjusted for each hour in the Billing Month.

14.
Section 3.9 of Appendix 3 is amended by deleting the definition of “Excluded Hours” and replacing it with the following:


“Excluded Hours” means:

(a) hours when the Seller’s Plant is operating on Fuel that does not meet the Fuel Quality Specifications;

(b) hours when the Buyer has declared Force Majeure.

15.
Appendix 9 is deleted.

16.
The definition of “Net Fuel Quantity” in Section 19 of Part B and Section 18 of C of Appendix 16 is deleted and replaced with the following:


“Net Fuel Quantity” means an amount of Fuel expressed in GJ determined in accordance with the following formula:


NFQ = SE x GHRBaseloadAdjusted

Where:


NFQ means Net Fuel Quantity


SE = Demonstrated Capacity multiplied by one hour


GHRBaseloadAdjusted = GHRBaseload adjusted to forecast weather conditions in accordance with the formula in Appendix 11 for adjusting to actual weather conditions.

17.
The definition of “Hourly Gas Surplus Quantity” in Section 19 of Part B and Section 18 of Part C of Appendix 16 is deleted and replaced with the following:


“Hourly Gas Surplus Quantity” means a quantity of natural gas (in GJ) determined as the positive result, if any, of the following forumula:


HGSQ = TF – (EE x GHRBaseloadAdjusted)


Where:


HGSQ = the Hourly Gas Surplus Quantity for that hour (in GJ)


TF = the total quantity of Fuel (in GJ) delivered by the Buyer to the Gas Delivery Point in such hour


EE = the Eligible Energy delivered by the Seller to the Buyer in such hour (in GWh)


GHRBaseloadAdjusted = GHRBaseload adjusted to forecast weather conditions in accordance with the formula in Appendix 11 for adjusting to actual weather conditions.

PART D – MUST RUN/MINIMUM TURNDOWN OR HIGHER CAPACITY PROJECTS

1.
Section 9.1 is deleted and replaced with the following:

9.1
Turndown Right – The Buyer shall have the right to turn down the Seller’s Plant provided that the Buyer may not turn down the Seller’s Plant below the Minimum Turndown multiplied by the Demonstrated Capacity multiplied by one hour.  The Seller shall comply with any turndown instructions delivered by the Buyer in accordance with this EPA.

and the heading of Article 9 is amended to read “Turndown Right and Energy Schedules”.

2.
Appendix 1 is amended by deleting the following definitions: “Cold Start”, “SUP”, “Hot Start”, “Start”, “RUP”, “RUT” and “Warm Start”.

3.
Appendix 1 is amended by deleting the definition of “Equivalent Operating Hours” and replacing it with the following:

“Equivalent Operating Hours” means

(a)
1 hour for each hour in which the Seller’s Plant is operating at Demonstrated Capacity multiplied by one hour; and

(b)
______ hours for each hour in which the Seller’s Plant is operating at less than Demonstrated Capacity multiplied by one hour based on a turndown order issued by the Buyer in accordance with Article 9; and

(c)
1 hour for each hour, excluding all hours in a RUP, in which the Seller’s Plant is operating at less than Demonstrated Capacity for any reason other than a turndown order issued by the Buyer in accordance with Article 9; 

[Note to Bidders:  The blanks in this section will be completed based on information submitted by the bidder in its Tender Form.]

4.
Appendix 3 is amended by deleting all references to “RUP”, all “RUTs”, all “SUCs”, all “SUFs” and “SUP”.

5.
Appendix 3 is amended by deleting sections 3.8 and 3.10 and by deleting the references to Section 3.10 in Section 3.11 of that Appendix.

6.
The definition of “Excluded Hours” in Section 3.9.1 of Appendix 3 is amended by deleting subsection (c) in that definition.

7.
The definition of “Net Fuel Quantity” in Section 19 of Part B and Section 18 of Part C of Appendix 16 is amended by deleting subsection (d) in that definition.

8.
Appendix 9 is deleted.

PART E – INTRA-YEAR CHANGE IN DESIGNATION

1.
The provisions of Part ___ of Appendix 18 will be applicable during the following month(s) in each EPA Year:  ___________________________________________________.

[Note to Bidders – The blank will be completed with one of the following section references:  “Part C” or “Part D”]

and will not otherwise be applicable.

2.
The provisions of Part ___ of Appendix 18 will be applicable during all months not listed in section 1 of Part E of Appendix 18.

[Note to Bidders – The blank in this section will be completed with one of the following section references:  “Part C”, “Part D”, “Part O” or “Part R”.  Where the project is a Dispatchable/Non‑peaking Capacity project for the months other than those months specified in section 1 of this Part E, section 2 of this Part E will not be included in the EPA.]

PART F – NETWORK UPGRADES

1.
Definitions

“Network Upgrade Cost Estimate” means $___________________ [Note to Bidders:  This blank will be completed based on information provided to the bidders prior to the submission of the Tender Forms.  
“Network Upgrade Costs” means costs in respect of Network Upgrades described in any Facilities Agreement between the Seller and the Transmission Authority relative to the Seller’s Plant.
“Network Upgrade Security” means the security described in Section 4 of Part F of this Appendix 18.

“Preliminary Network Upgrade Security” has the meaning given in Section 4 of Part F of this Appendix 18.

“Network Upgrades” means modifications or additions to transmission-related facilities that are required to facilitate interconnection of the Seller’s Plant to the Transmission System and transmission service for the Scheduled Energy from the Seller’s Plant and which are integrated with and support the Transmission System for the general benefit of all users of such System.

2.
Network Upgrades
 - The Buyer shall notify the Seller upon completion of the Network Upgrades and shall provide the Seller with a statement from the Transmission Authority setting out the amount of Network Upgrade Costs.  

3.
Network Upgrade Delay
 - If on or after the Guaranteed COD Date, the Seller’s Plant has satisfied all requirements for COD other than those requirements that depend on completion of the Network Upgrades and if the Seller cannot achieve COD solely as a result of a delay in completion of the Network Upgrades, then COD will be deemed to have occurred on or after the Guaranteed COD Date at the commencement of the hour following the hour in which all other conditions for COD were satisfied and the Buyer shall thereafter be liable to pay the CC Payment and the OMC Payment and the Seller shall have no other rights or remedies against the Buyer and the Buyer shall have no other liability with respect to any such delay in completion of the Network Upgrades.  The Seller shall complete the remaining requirements for COD specified in Section 5.2 forthwith upon completion of the Network Upgrades.  If the Seller’s Plant fails to satisfy the requirements specified in Section 5.2 within a reasonable period but not later than 60 days after completion of the Network Upgrades, the Seller will be deemed not to have achieved COD and the Seller shall refund to the Buyer all payments made by the Buyer to the Seller prior to that date.  If the Seller declares Provisional COD, the Seller shall refund to the Buyer a portion of the payments made by the Buyer to the Seller prior to that date based on the difference between the Bid Capacity and the Nominal Capacity established pursuant to Section 5.7.

4.
Network Upgrade Security
 - Within 5 Business Days after satisfaction or waiver of the condition in Section 3.l, the Seller shall deliver a Letter of Credit to the Buyer in an amount equal to the Network Upgrade Cost Estimate (the “Preliminary Network Upgrade Security”).  Within 5 Business Days after the Buyer notifies the Seller of completion of the Network Upgrades, the Seller shall provide a Letter of Credit to the Buyer in an amount equal to the Network Upgrade Costs and upon receipt of such Letter of Credit, the Buyer shall release the Preliminary Network Upgrade Security to the Seller.  The Seller shall maintain the Network Upgrade Security in effect until the return or release of the Network Upgrade Security in accordance with Section 6 of Part F of this Appendix 18.  On the first anniversary of COD and at the end of each one year period thereafter the amount of the Network Upgrade Security shall be reduced by 4 percent.  Upon receipt of a replacement Letter of Credit in an amount equal to the amount of Network Upgrade Security required pursuant to this Section, the Buyer shall release to the Seller the existing Letter of Credit then held by the Buyer in respect of the previous amount of the Network Upgrade Security.

5.
Return or Release of Network Upgrade Security
 - Upon expiry of the Initial Term or upon termination of this EPA by the Seller pursuant to subsection 17.2(a), the Buyer shall return or release the Network Upgrade Security to the Seller without deduction.

6.
Application or Enforcement of Network Upgrade Security
 - Where either Party terminates this EPA at any time prior to COD for any reason, except for a termination by the Seller pursuant to subsection 17.2(a), the Seller shall pay to the Buyer an amount equal to the Network Upgrade Security and where the Seller fails to make such payment within 5 days after the date of termination, the Buyer may enforce the Network Upgrade Security and retain the proceeds thereof.  

7.
Project Changes
 - If the Seller makes any change to the Project or the Seller’s Plant as described in the information used by the Transmission Authority in developing the Network Upgrade Cost Estimate, and such change results in any modification to the Network Upgrades as proposed prior to execution of this EPA, the Seller shall be liable for all costs related directly or indirectly to such modifications and for all other losses, costs and damages suffered or incurred by the Buyer as a result of such change and the Seller shall pay any such amount within 15 days after receipt of an invoice from the Buyer for such amount.

8.
Section 5.2 is amended by:

(a)
adding the words “and Section 3 of Part F of Appendix 18” after the words “Subject to Section 5.5” at the beginning of that Section; and

(b)
adding the words “or Section 8 of Part F of Appendix 18” after the words “Sections 13.1 and 13.2” in subsection 5.2(f)(vii).

9.
Section 8.8(a) is amended by adding the following subsection:

(vii)
an inability of the Seller’s Plant to make Capacity available or to deliver Scheduled Energy due solely to a delay in completion of the Network Upgrades.

10.
The definition of “Facilities Agreement” in Appendix 1 is deleted and replaced with the following:

“Facilities Agreement” means the agreement between the Seller and the Transmission Authority setting out the commercial terms and conditions applicable to the construction of the Direct Assignment Facilities and the Network Upgrades, as amended or replaced from time to time.
PART G – INCREMENTAL GENERATING CAPABILITY

[This Part applies to all Projects that Involve the Addition of Incremental Generating Capability to Existing Generating Capability.]

1.
The definition of “Eligible Energy” in Appendix 1 is deleted and replaced with the following:

“Eligible Energy” means:

(a)
in each hour, other than an hour during a Quarterly Demonstration Test, the amount of Metered Energy delivered by the Seller at the POI in that hour, but excluding that portion of the Metered Energy that exceeds 105% of the Scheduled Energy for that hour, provided that if there is no Scheduled Energy for an hour, Eligible Energy is zero; and

(b)
in each hour during a Quarterly Demonstration Test, the amount of Metered Energy delivered by the Seller at the POI in that hour, but excluding that portion of the Metered Energy that exceeds 105% of the Nominal Capacity in effect during that hour,

provided that in either case if such Metered Energy is equal to or less than GBL multiplied by 1 hour, Eligible Energy is zero.

2.
The Buyer shall not be required to purchase, accept or pay for any Capacity forming part of the GBL.  Accordingly, for all purposes of this EPA, in any test to demonstrate the Capacity of the Seller’s Plant:

(a) if the Capacity (determined in the manner specified in this EPA for the relevant test) is less than or equal to GBL, the Capacity shall be deemed to be zero for purposes of this EPA; and

(b) if the Capacity (determined in the manner specified in this EPA for the relevant test) is greater than GBL, the Capacity shall be deemed to be the Capacity (determined in the manner specified in this EPA for the relevant test) minus GBL.

3.
Appendix 1 is amended by adding the following definition:


“GBL” means the GBL specified in Appendix 5.

4.
Appendix 5 is amended by adding the following section:

4.
GBL - ______ MW.

5.
The definition of “Pre-COD Energy” in Appendix 1 is amended by adding the following words at the end of that definition:

“provided that if Metered Electricity is equal to or less than GBL multiplied by 1 hour, Pre-COD Energy is zero”.

PART H - HYDRO-ELECTRIC AND WIND PROJECTS
1.
Section 4.9 is deleted.

2.
Subsection 8.11(c) is amended by deleting all references to a weather station.

3.
Appendix 1 is amended by:

(a) deleting the following definitions: “AAC”, “AAC Equivalent Capacity”, “Cold Starts”, “GJ”, “Hot Starts”, “Warm Starts”, and “Tracking Account” and all references to those terms in this EPA are deleted; 

(b) deleting the definition of “Start” and replacing it with the following:


“Start” means the action of bringing the Seller’s Plant from shutdown (where the Seller’s Plant was shutdown as a result of a dispatch order from the Buyer pursuant to Article 9) to the point where Scheduled Energy has been delivered consistently to the POI for two consecutive 5 minute intervals; and

(c)
amending the definition of “Equivalent Operating Hours” by deleting subsections (d), (e) and (f) in that definition and replacing them with the following subsection:

(d)
______ hours for each Start;

4.
Appendix 3 is amended by deleting Sections 3.9, 3.10 and 3.11 and by deleting the following definitions in Section 1 of that Appendix:  “GHRBASELOADCOD”, “GHRMTDCOD”, “GJ”, “HHV”, “HRDF”, “SUFC”, “SUFH”, “SUFW”, and “Tracking Account” and all references to those terms in this EPA are deleted.

5.
Section 1.1 of Appendix 3 is amended by:  deleting the definitions of “SUCC” “SUCH”, and “SUCW” and replacing them with the following definition:

“SUC” means $______________; 

6.
Appendix 3 is amended by deleting Section 3.8 and replacing it with the following:

3.8
Start-up Payment
For each calendar month during the Term after COD (including the month in which COD occurs) the SUP will be calculated in accordance with the following formula:

SUP = N x SUCCOD x SUC Escalation Factor

Where:  N = Number of Starts in the Billing Month

“SUCCOD” = an amount determined in accordance with the following formula:

SUCCOD = SUC + (SUC x (SUCEP / 12) x M)

Where:

M = the number of months from January 2004 to and including the month immediately prior to the month in which COD occurred.

“SUC Escalation Factor” means an amount determined in accordance with the following formula:

SUC Escalation FactorN = SUC Escalation Factor N-1 x (1+SUCEP)

Where:

N = the EPA year following the Nth COD anniversary

SUC Escalation Factor0  = 1

[Note to Bidders:  For Bidders that elect to escalate the SUC by a percentage of CPI, the formula for SUCCOD and the formula for the SUC Escalation Factor will be expressed as follows:

SUP = N x SUCCOD x SUC Escalation Factor

Where:

SUCCOD = SUC x (1 + (((CPICOD/CPIJanuary 2004) – 1)x SUCEP))

Where:

CPIJanuary 2004 means the CPI for the month of January 2004;

CPICOD means the CPI for the month immediately prior to the month in which COD occurs.

“SUC Escalation Factor” means an amount determined in accordance with the following formula:

SUC Escalation FactorN = 1 + (((CPIN / CPICOD ) – 1) x SUCEP)
Where:

N = the EPA Year following the Nth COD anniversary

CPIN means the CPI for the month immediately prior to the month in which the Nth COD anniversary occurs
SUC Escalation Factor0 = 1]
7.
Part A of Appendix 8 is deleted.

8.
The Seller may not invoke Force Majeure based on the cost or unavailability of the Energy Source for the Seller’s Plant for any reason whatsoever and this provision is deemed to be an exclusion under Section 12.2.

9.
Section 5 of Part A of Appendix 8 is deleted and replaced with the following:

5.
Appendix 1 is amended by adding the following definition:

“Energy Source” means the source of energy to generate Electricity at the Seller’s Plant, as specified in Appendix 5.

10.
All references to “Fuel” in this EPA are deleted and replaced with the words “Energy Source”.

11.
Section 7 of Appendix 17 is deleted.

12.
Section 1 of Appendix 9 is amended by deleting the reference to “Hot Starts”, “Warm Starts”, and “Cold Starts” and replacing those references with “Starts”.

13.
Appendix 11 is deleted.

14.
All references to AAC adjustments or adjustments in accordance with Appendix 11 are deleted from this EPA.

PART I – DUAL FUEL – FULL TOLLING GAS-FIRED PROJECTS

1.
Distillate Storage Facilities – The Seller shall, at its cost, construct the Distillate Storage Facilities and shall complete such construction in sufficient time to conduct the tests specified in Section 3 of Part I of this Appendix.

2.
Distillate Supply – The Seller shall at all times during the Term, unless otherwise instructed in writing by the Buyer, or unless the distillate is being burned in the Seller’s Plant in accordance with this EPA, ensure that the Distillate Storage Facility is filled with the Minimum Distillate Quantity.

3.
COD Tests – Section 5.2 is amended as follows:

(a) by inserting the words “operating on Fuel” after the words “72 continuous hours” in subsection 5.2(c);

(b) by adding the following subsection:

(g)
the Seller’s Plant has completed the following tests:

(i)
generated Electricity for 12 continuous hours at each of the following rates while operating on distillate that complies with the Distillate Specification:


(A) an uninterrupted rate not less than 95% of the Bid Capacity;


(B) an uninterrupted rate equal to not less than 95% and not more than 105% of the Bid Capacity multiplied by the Minimum Turndown;


(C) an uninterrupted rate of 25% of the Bid Capacity;


(D) an uninterrupted rate of 50% of the Bid Capacity;


(E) an uninterrupted rate of 75% of the Bid Capacity;


provided that the tests referred to in subsections (C), (D) and (E) above shall only be required where those rates exceed the Bid Capacity multiplied by the Minimum Turndown.

(ii)
the Seller’s Plant has completed a series of 6 continuous cycles in which the Seller’s Plant has operated on Fuel for 4 hours and then on distillate for 4 hours and then on Fuel for 4 hours and then on distillate for 4 hours and so on until 6 continuous cycles have been completed;

(c)
by adding “and subsection 5.2(g)” to the end of subsection 5.2(f)(iii);

4.
Right to Observe COD Tests – Section 5.3 is amended by adding “and subsection 5.2(g)” after the words “5.2(d)” in both places where it appears in that Section.

5.
Reimbursement of Distillate Costs – The Buyer shall reimburse the Seller for the cost of purchasing and delivering to the Seller’s Plant such quantities of distillate as are required to ensure that the Distillate Storage Facilities contain the Minimum Distillate Quantity at all times during the Term, excluding any distillate purchased by the Seller after receipt of a notice pursuant to Section 2 of this Part I.  The reimbursement obligation of the Buyer pursuant to this Section shall be included in the statements prepared pursuant to Section 10 and shall be payable monthly in accordance with Section 10.  The Buyer may at any time require the Seller to obtain not more than three alternate price quotes from suppliers of distillate and the Buyer may by notice to the Seller direct the Seller to purchase distillate from the supplier with the lowest price quotation unless the Seller can demonstrate by clear and convincing evidence that such direction would have a material adverse effect on the Seller.
6.
Operation on Distillate - From and after COD, the Seller shall operate the Seller’s Plant by burning distillate for the purpose of generating Scheduled Energy, only on the direction of the Buyer, to be given in the sole discretion of the Buyer, for a period or periods not exceeding the then remaining Permitted Distillate Use Period, provided that:

(a)
the Buyer shall give the Seller not less than 24 hours advance notice of the requirement to operate the Seller’s Plant by burning distillate,

(b)
after the Buyer has given the notice contemplated under subsection (a) of this Section and subject to subsection (d) of this Section, the Buyer shall give the Seller not less than 30 minutes notice of the requirement to switch from operating on Fuel to operating on distillate or from operating on distillate to operating on Fuel,

(c)
the Seller’s Plant shall switch from operating on Fuel to operating on distillate and from operating on distillate to operating on Fuel within a period not exceeding 30 minutes after delivery of a notice under subsection (b); and

(d)
the Seller’s Plant shall run for not less than 4 continuous hours on distillate.

7.
Distillate Quality, Testing and Analysis – The Buyer may at any time require the Seller to sample the distillate in the Distillate Storage Facilities and upon receipt of notice to conduct such sampling, the Seller shall cause the distillate to be sampled by a single representative sample taken from the Distillate Storage Facilities within 24 hours after receipt of the notice to sample and the Seller shall give the Buyer a copy of the test and analysis results forthwith upon receipt.

8.
Appendix 1 is amended by adding the following definitions:

(a)
“Distillate Specification” means the less stringent of:  (a) the specifications set out in Appendix 19 applicable to the relevant period, as the same may be amended at any time or from time to time by written agreement between the Parties; and (b) the distillate specifications established by the manufacturer of the Principal Equipment that are consistent with operating the Principal Equipment in accordance with the requirements of this EPA.
(b)
“Distillate Storage Facilities” means tanks and related equipment and facilities for the storage of distillate at the site of the Seller’s Plant and having a distillate storage capacity of not less than the Minimum Distillate Quantity.

(c)
“Minimum Distillate Quantity” means the minimum quantity of distillate necessary for the Seller’s Plant to make available the Nominal Capacity and to generate associated Energy for a period of 120 continuous hours.

(d)
“Permitted Distillate Use Period” means, at any time and from time to time, the period during which the terms of the Material Permits permit the Seller’s Plant to be operated by burning distillate.

9.
Section 3.9.1 of Appendix 3 is amended by adding the following subsection to the definition of “Excluded Hours” in that subsection:

(e)
hours when the Seller’s Plant is operating on distillate pursuant to the Buyer’s direction.

10.
Section 1.1 of Appendix 3 is amended by adding the following definition:

“Distillate Switch Payment” means for each Billing Month an amount, expressed in $, determined in accordance with section 3.12 of this Appendix.

11.
Appendix 3 is amended by adding the following sections:

3.12
Distillate Switch Payment - For each calendar month during the Term (including the month in which COD occurs) the Buyer shall pay the Seller a Distillate Switch Payment calculated in accordance with the following formula:

Distillate Switch Payment = DSCCOD x DSC Escalation Factor x SD

Where:

DSCCOD = $____

[Note to Bidders – The blank above will be completed with $10,000 for a plant with a Bid Capacity between 200 and 300 MW (inclusive), $7,500 for a plant with a Bid Capacity between 100 and 199 MW (inclusive), $5,000 for a plant with a Bid Capacity less than 100 MW]

DSC Escalation Factor =  ____  [Note to Bidders – The DSC Escalation Factor will be the same as the SUC Escalation Factor.]

ND  = the number of switches from operating on Fuel to operating on distillate during the Billing Month in accordance with directions from the Buyer

3.13 Distillate Variable Cost – For each calendar month during the Term (including the month in which COD occurs), the Buyer shall pay the Seller a Distillate Variable Cost calculated in accordance with the following formula:


Distillate Variable Cost = $3.75/MWh x DVC Escalation Factor x DEE


Where:

DEE = the Eligible Energy for the Billing Month for all periods when the Seller is operating on distillate in accordance with directions from the Buyer

DVC Escalation Factor - _____ [Note to Bidders – The DVC Escalation Factor will be the same as the EC Escalation Factor.]

12.
The definition of “Material Permits” in Appendix 1 is amended by adding the following words at the end of that definition:  “and includes all permits required to permit the Seller’s Plant to make available the Nominal Capacity and to generate associated Energy while operating on distillate for a period of at least 120 continuous hours in each EPA Year.”

PART J – DUAL FUEL – NON-TOLLING AND PARTIAL TOLLING GAS-FIRED PROJECTS

1.
Application – The provisions of this Part J are applicable until such time as the Seller provides evidence satisfactory to the Buyer, acting reasonably, that the Seller has purchased firm gas transportation for the Initial Term for the amount of Fuel required to make the Nominal Capacity available and to generate the Scheduled Energy at all times during the Initial Term, other than during Scheduled Planned Outages, and to perform all tests required to be performed under this EPA after COD.

2.
Distillate Storage Facilities – The Seller shall, at its cost, construct the Distillate Storage Facilities and shall complete such construction in sufficient time to conduct the tests specified in Section 3 of this Appendix. 

3.
Distillate Supply – The Seller shall, at its cost, at all times during the Term ensure that the Distillate Storage Facilities are filled with the Minimum Distillate Quantity.

4.
COD Tests – Section 5.2 is amended as follows:

(a)
by inserting the words “operating on Fuel” after the words “72 continuous hours” in subsection 5.2(c);

(b)
by adding the following subsection:

(g)
the Seller’s Plant has completed the following tests:

(i)
generated Electricity for 12 continuous hours at each of the following rates while operating on distillate:


(A) an uninterrupted rate not less than 95% of the Bid Capacity;


(B) an uninterrupted rate equal to not less than 95% and not more than 105% of the Bid Capacity multiplied by the Minimum Turndown;

(ii)
the Seller’s Plant has completed a series of 6 continuous cycles in which the Seller’s Plant has operated on Fuel for 4 hours and then on distillate for 4 hours and then on Fuel for 4 hours and then on distillate for 4 hours and so on until 6 continuous cycles have been completed;

(c)
by adding “and subsection 5.2(g)” to the end of subsection 5.2(f)(iii);

5.
Right to Observe COD Tests – Section 5.2 is amended by adding “subsection 5.2(g)” in that Section.

6.
Section 3.9.1 of Appendix 3 is amended by adding the following subsection to the definition of “Excluded Hours” in that subsection:

“(e)
hours when the Seller’s Plant is operating on distillate.”

7.
Appendix 8, Part C, section 5 is amended by adding the following words at the end of the second sentence in that section:


“taking into account any periods when the Seller is authorized to operate the Seller’s Plant on distillate.”

8.
Appendix 16, Part C, section 6 is amended by adding the following words at the end of the second sentence in that section:


“taking into account any periods when the Seller is authorized to operate the Seller’s Plant on distillate.”

9.
The definition of “Material Permits” in Appendix 1 is amended by adding the following words at the end of that definition:  “and includes all permits required to permit the Seller’s Plant to make available the Nominal Capacity and to generate associated Energy while operating on distillate for a period of at least 120 continuous hours in each EPA Year.”

10.
Appendix 1 is amended by adding the following definitions:

(a) “Distillate Storage Facilities” means the Distillate Storage Facilities described in Appendix 5.

(b) “Minimum Distillate Quantity” means the minimum quantity of distillate necessary for the Seller’s Plant to make available the Nominal Capacity and to generate associated Energy for a period of 120 continuous hours.

PART K – VIGP ELECTION BIDDERS

1.
Subsection 8.10(c) is deleted and replaced with the following:

(c)
Except to the extent set out in the VTA:

(i)
the Seller is solely responsible at the Seller’s cost for compliance with all regulatory or other legal requirements with respect to all emissions from the Seller’s Plant, including greenhouse gas emissions; and

(ii)
the Buyer has no responsibility or liability of any kind whatsoever with respect to any such emissions and the Seller shall indemnify the Buyer for any liability suffered or incurred by the Buyer with respect to any such emissions.

2.
The definition of “Seller Default” in Appendix 1 is amended by adding the following additional subsection in that definition:

(h)
the Seller has defaulted or otherwise failed to comply in a material respect with the terms and conditions of the Assigned Contracts unless within 30 days after the date of notice by the Buyer to the Seller of the default, such default has been cured or, if the default cannot be cured within that 30 day period, the Seller demonstrates to the reasonable satisfaction of the Buyer that a cure for the default is being diligently and expeditiously pursued and the default is cured within a further reasonable period of time.

3.
Appendix 1 is amended by adding the following definitions:

(a)
“Assigned Contracts” has the meaning given to that term in the VTA.

(b)
“VTA” means the VIGP Transfer Agreement made as of the same date as this EPA between the Seller and the Buyer.

4.
If the Buyer is entitled to be indemnified under any of the Closing Documents defined in and delivered pursuant to, the VTA, the Buyer shall be entitled to deduct such amount from any amount owing by the Buyer to the Seller under this EPA.

PART L – SELLER IS A JOINT VENTURE OR GENERAL PARTNERSHIP

1.
Section 1.12 is added as follows:

Each of [Partner1] and [Partner2] are jointly and severally, and not severally only, liable to the Buyer for and in respect of all liabilities and obligations of the Seller under or in relation to this EPA.  All references to the “Seller” herein mean both [Partner1] and [Partner2], unless the contrary is expressly indicated.  Acts or omissions of either [Partner1] or [Partner2] in relation to this EPA are deemed to be acts or omissions of the Seller.

2.
Article 7 is deleted and replaced with the following:

Neither the Seller nor [Partner1 ] or [Partner2] shall take, or omit to take, any action that would cause the Seller, [Partner1] or [Partner2] to cease to be exempt from regulation as a “public utility”, as defined in the UCA, with respect to the Seller’s Plant, the sale of Capacity and Energy and the performance by the Seller of its obligations under this EPA where such designation as a “public utility” could reasonably be expected to have an adverse effect on the Buyer or its interests under this EPA.

3.
Section 17.1(c) is deleted and replaced with the following:

(c)
at any time during the Term, except in the case of a breach by the Seller of Article 7, the Seller, [Partner1] or [Partner2] becomes subject to regulation as a “public utility” as defined in the UCA with respect to the Seller’s Plant, the sale of Electricity, or the performance of the Seller’s obligations under this EPA with the result that the benefit of the EPA to the Buyer is materially and adversely affected and the Seller, [Partner 1] or [Partner 2], as applicable, does not cease to be so regulated within 30 days after notice by the Buyer to the Seller under this subsection; or

4.
Section 17.2(b) is deleted and replaced with the following:

(d)
at any time during the Term the Seller, [Partner1] or [Partner2] becomes subject to regulation as a “public utility” as defined in the UCA with respect to the Seller’s Plant, the sale of Electricity, or the performance of the Seller’s obligations under this EPA, due solely to reasons other than any act or omission of the Seller, [Partner1] or [Partner2] with the result that the benefit of the EPA to the Seller is materially and adversely affected and the Seller, [Partner 1] or [Partner 2] as applicable, after taking reasonable steps to become exempt from such regulation, does not cease to be so regulated within 30 days after notice by the Seller to the Buyer under this subsection.

5.
Section 18.1 is deleted and replaced with the following:

A Party (which in the case of the Seller, includes any or all of the Seller, [Partner1] and [Partner2]) may not assign or dispose of this EPA or any direct or indirect interest in this EPA, in whole or in part, for all or part of the Term except:

(a)
with the consent of the other Party, such consent not to be unreasonably withheld or delayed, or

(b)
to an Affiliate, on notice to, but without the consent of, the other Party, provided that the assignor, and any guarantor of the assignor, will remain liable for the obligations of the assignee under this EPA, unless otherwise agreed in writing by the other Party.

Notice of intent to assign, and where applicable a request for consent to assign, must be given by the assignee to the other Party not less than 35 days before the date of assignment, and, except in the case of assignment to a lender, must be accompanied by a proposed form of assignment and assumption agreement, and, in the case of an assignment pursuant to subsection 18.1(a), other than to a lender, evidence of the capability of the assignee as required by subsection 18.2(b).  If the consent of the other Party to an assignment, other than to a lender, is required hereunder, the other Party shall give its consent, or notice of the withholding of consent accompanied by written reasons therefor, within 28 days after receipt of the foregoing notice, request and evidence, as applicable, failing which such consent is deemed to be given.  Consent to an assignment to a lender will not be given or be deemed to be given until full execution and delivery of the agreement contemplated by Section 18.3.  Any sale or other disposition of all or a substantial part of the Seller’s, [Partner1]’s or [Partner2]’s ownership interest, if any, in the Seller’s Plant, or of all or any interest of the Seller, [Partner1] or [Partner2] in this EPA or revenue derived from this EPA, and any mortgage, pledge, charge or grant of a security interest in all or any part of the Seller’s, [Partner1]’s or [Partner2]’s ownership interest, if any, in the Project Assets and any change of Control, merger, amalgamation or reorganization of the Seller, [Partner1] or [Partner2] is deemed to be an assignment of this EPA by the Seller for the purpose of this Article 18, including without limitation, Section 18.2, provided that where Control is transferred to an Affiliate or where the Seller or [Partner1] or [Partner2] merges or amalgamates with an Affiliate or enters into a reorganization with an Affiliate, subsection 18.1(b) shall apply.

6.
Sections 18.2(b) is deleted and replaced with the following:

(b)
except for an assignment under subsection 18.1(b) the assignee demonstrating to the reasonable satisfaction of the other Party its capability (financial and otherwise) to fulfill the obligations of the assignor under this EPA or, in the case of a change of Control, merger, amalgamation or reorganization of the Seller, [Partner1] or [Partner2] the parties to that transaction demonstrating to the reasonable satisfaction of the other Party to this EPA, the continued ability of the Seller or the Buyer, as the case may be to perform its obligations under this EPA and, in the case only of an assignment of 100% of the assignor’s interest in the Project Assets, the Seller’s Plant, or this EPA or revenue derived from this EPA, upon such demonstration and concurrently with the agreement and provision of security required under subsection 18.2(a), the assignor shall be released from all future obligations and liabilities under the EPA and securities provided by it will be returned or released; and

7.
Section 18.6 is deleted and replaced with the following:

The Seller, [Partner1] or [Partner2] shall not assign or otherwise dispose of any interest in this EPA prior to COD, except (i) to an Affiliate as permitted under subsection 18.1(b), or (ii) to a lender as permitted under subsection 18.1(a) and Section 18.3, or (iii) with the prior consent of the Buyer.

8.
The first sentence of Section 20.1 is deleted and replaced with the following:  The Seller as to subparagraph (i) below, and each of [Partner1] and [Partner2] as to itself only in respect of subparagraphs (a) through (h) inclusive, represent and warrant to the Buyer, and acknowledge that the Buyer is relying on those representations and warranties in entering into this EPA, as follows:

(a)
Corporate Status – Each of [Partner1] and [Partner2] are duly incorporated, organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation, is registered or otherwise lawfully authorized to carry on business in British Columbia, and has full power, capacity and authority to own its assets and to carry on its business as now conducted and to enter into and to perform its obligations under this EPA;

(b)
Bankruptcy – No actions have been taken or authorized by either [Partner1] or [Partner2] or any other Person to initiate proceedings for, or in respect of, the bankruptcy, insolvency, liquidation, dissolution or winding-up of either [Partner1] or [Partner2] or to appoint a receiver, liquidator, trustee or assignee in bankruptcy in respect of either [Partner1] or [Partner2];

(c)
No Litigation – Neither [Partner1] nor [Partner2] is subject to any order, judgment or decree, litigation, investigation or proceeding, or claim which would interfere with the ability of [Partner1] or [Partner2] to comply with this EPA and no facts, circumstances or conditions exist which might reasonably give rise to such claim, investigations, proceedings or litigation;

(d)
Permits – Appendix 15 contains a complete list of all Permits required for the design, construction, commissioning, operation and maintenance of the Seller’s Plant and except as disclosed in that Appendix the Seller has obtained all such Permits and is in material compliance therewith;

(e)
Assets – There is no appropriation, expropriation or seizure of any of the assets of either [Partner1] or [Partner2] pending or threatened;

(f)
No Conflict – Neither the signing of this EPA nor the carrying out of the Seller’s obligations under this EPA will: (i) constitute or cause a breach of, default under, or violation of, the constating documents of either [Partner1] or [Partner2], any permit, franchise, lease, license, approval or agreement to which [Partner1] or [Partner2] is a party, or any other covenant or obligation binding on either [Partner1] or [Partner2] or affecting any of its properties; (ii) cause a lien or encumbrance to attach to the Seller’s Plant, other than a security interest granted in respect of financing the design, construction or operation of the Seller’s Plant; or (iii) result in the acceleration, or the right to accelerate, any obligation under, or the termination of, or the right to terminate, any permit, franchise, lease, license, approval or agreement related to the Seller’s Plant;

(g)
Binding Obligation – This EPA constitutes a valid and binding obligation of [Partner1] or [Partner2] enforceable against [Partner1] or [Partner2] in accordance with its terms;

(h)
Authorization, Execution and Delivery – This EPA has been duly authorized, executed and delivered by [Partner1] or [Partner2]; and

(i)
Bid Documents – All material information in the Bid Documents is true and correct and there is no material information omitted from the Bid Documents which makes the information in the Bid Documents misleading or inaccurate; and

(j)
Exemption from Regulation – The Seller, [Partner 1] and [Partner 2] are exempt from regulation as a “public utility” as defined in the UCA, with respect to the Seller’s Plant, the sale of Capacity and Energy and the performance by the Seller of its obligations under this EPA.

9.
Section 21.1 is amended by adding the words “[Partner 1]” or “[Partner 2]” after the word “Seller” in all places in that Section except in the first line thereof.

10.
Section 22.4(f) is added, as follows:

notice given by or to [insert name of Partner to be the contact for notice] as aforesaid under or in relation to this EPA is deemed to be given by or to the Seller.

11.
The definition of “Affiliate” in Appendix 1 is deleted and replaced with the following:

“Affiliate” means, with respect to the Seller, [Partner1] or [Partner2] any Person directly or indirectly Controlled by, Controlling, or under common Control with, the Seller, [Partner1] or [Partner2] and with respect to the Buyer, any Person directly or indirectly Controlled by the Buyer.

12.
The definition of “Bankrupt or Insolvent” in Appendix 1 is amended by adding the following after the word “Person” in the first sentence of that definition:  “(which in the case of the Seller includes any or all of the Seller, [Partner1] or [Partner2]):”

13.
The definition of “COD Certificate” in Appendix 1 is amended by adding the following after the words “officer of’: “each of [Partner1] and [Partner2]”.

14.
Subsection (c) of the definition of, “Seller Default” in Appendix 1 is deleted and replaced with the following:


any one of the Seller, [Partner1] or [Partner2] is Bankrupt or Insolvent or a Letter of Credit Failure has occurred;

15.
Subsection (g) of the definition of, “Seller Default” in Appendix 1 is deleted and replaced with the following:

any one or all of the Seller, [Partner1] or [Partner2] is in material default of any of its covenants, representations and warranties or other obligations under this EPA (other than as set out above), including failure to deliver the Operating Security, any purported assignment which does not comply with Article 18, any act or omission by the Seller, [Partner1] or [Partner2] that causes the Seller, [Partner1] or [Partner2] to cease to be exempt from regulation as a public utility as defined in the UCA contrary to Article 7 where the regulation of the Seller, [Partner1] or [Partner2] as a public utility could reasonably be expected to have an adverse effect on the Buyer or its interests under this EPA, unless within 30 days after the date of notice by the Buyer to the Seller of the default the Seller has cured the default or, if the default cannot be cured within that 30 day period, the Seller demonstrates to the reasonable satisfaction of the Buyer that the Seller is working diligently and expeditiously to cure the default and the default is cured within a further reasonable period of time.

PART M – SELLER IS A LIMITED PARTNERSHIP

1.
Section 1.12 is added as follows:

All references to the “Seller” herein include [General Partner], unless the contrary is expressly indicated.  Acts or omissions of [General Partner] in relation to this EPA are deemed to be acts or omissions of the Seller.

[Note to Bidders:  Where there is more than one General Partner the following will be added at the beginning of Section 1.12:

Each of [General Partner 1] and [General Partner 2] or jointly and severally, and not severally only, liable to the Buyer for and in respect of all liabilities and obligations of the Seller under or in relation to this EPA.]
2.
Article 7 is deleted and replaced with the following:

Neither the Seller nor [General Partner] shall take, or omit to take, any action that would cause the Seller, or [General Partner(s)] to cease to be exempt from regulation as a “public utility”, as defined in the UCA, with respect to the Seller’s Plant, the sale of Electricity and the performance by the Seller of its obligations under this EPA or that would cause the owner of the transmission line from the Seller’s Plant to the POI to be regulated as a “public utility” at any time during the Term where either such designation as a “public utility” could reasonably be expected to have an adverse effect on the Buyer or its interests under this EPA.

3.
Section 17.1 (c) is deleted and replaced with the following:

(c)
at any time during the Term, except in the case of a breach by the Seller of Article 7, the Seller or [General Partner(s)] becomes subject to regulation as a “public utility” as defined in the UCA with respect to the Seller’s Plant, the sale of Electricity, or the performance of the Seller’s obligations under this EPA with the result that the benefit of the EPA to the Buyer is materially and adversely affected and the Seller or [General Partner(s)] does not cease to be so regulated within 30 days after notice by the Buyer to the Seller under this subsection; or

4.
Section 17.2(b) is deleted and replaced with the following:

(d)
at any time during the Term the Seller or [General Partner(s)] becomes subject to regulation as a “public utility” as defined in the UCA with respect to the Seller’s Plant, the sale of Electricity, or the performance of the Seller’s obligations under this EPA, due solely to reasons other than any act or omission of the Seller or [General Partner], with the result that the benefit of the EPA to the Seller is materially and adversely affected and the Seller or [General Partner(s)] after taking reasonable steps to become exempt from such regulation, does not cease to be so regulated within 30 days after notice by the Seller to the Buyer under this subsection,

5.
Section 18.1 is deleted and replaced with the following:

A Party (which in the case of the Seller, includes any or all of the Seller and [General Partner(s)] may not assign or dispose of this EPA or any direct or indirect interest in this EPA, in whole or in part, for all or part of the Term except:

(a)
with the consent of the other Party, such consent not to be unreasonably withheld or delayed, or

(b)
to an Affiliate, on notice to, but without the consent of, the other Party, provided that the assignor, and any guarantor of the assignor, will remain liable for the obligations of the assignee under this EPA, unless otherwise agreed in writing by the other Party.

Notice of intent to assign, and where applicable a request for consent to assign, must be given by the assignee to the other Party not less than 35 days before the date of assignment, and, except in the case of assignment to a lender, must be accompanied by a proposed form of assignment and assumption agreement, and, in the case of an assignment pursuant to subsection 18.1(a), other than to a lender, evidence of the capability of the assignee as required by subsection 18.2(b).  If the consent of the other Party to an assignment, other than to a lender, is required hereunder, the other Party shall give its consent, or notice of the withholding of consent accompanied by written reasons therefor, within 28 days after receipt of the foregoing notice, request and evidence, as applicable, failing which such consent is deemed to be given.  Consent to an assignment to a lender will not be given or be deemed to be given until full execution and delivery of the agreement contemplated by Section 18.3.  Any sale or other disposition of all or a substantial part of the Seller’s or [General Partner(s)]’s ownership interest, if any, in the Seller’s Plant, or of all or any interest of the Seller or [General Partner(s)] in this EPA or revenue derived from this EPA, and any mortgage, pledge, charge or grant of a security interest in all or any part of the Seller’s, [General Partner(s)]’s ownership interest, if any, in the Project Assets and any change of Control, merger, amalgamation or reorganization of the Seller or [General Partner(s)] is deemed to be an assignment of this EPA by the Seller for the purpose of this Article 18, including without limitation, Section 18.2, provided that where Control is transferred to an Affiliate or where the Seller or [General Partner(s)] merges or amalgamates with an Affiliate or enters into a reorganization with an Affiliate, subsection 18.1(b) shall apply.

6.
Sections 18.2(b) is deleted and replaced with the following:

(b)
except for an assignment under subsection 18.1(b) the assignee demonstrating to the reasonable satisfaction of the other Party its capability (financial and otherwise) to fulfill the obligations of the assignor under this EPA or, in the case of a change of Control, merger, amalgamation or reorganization of the Seller or [General Partner(s)] the parties to that transaction demonstrating to the reasonable satisfaction of the other Party to this EPA, the continued ability of the Seller or the Buyer, as the case may be to perform its obligations under this EPA and, in the case only of an assignment of 100% of the assignor’s interest in the Project Assets, the Seller’s Plant, or this EPA or revenue derived from this EPA, upon such demonstration and concurrently with the agreement and provision of security required under subsection 18.2(a), the assignor shall be released from all future obligations and liabilities under the EPA and securities provided by it will be returned or released; and

7.
Section 18.6 is deleted and replaced with the following:

The Seller or [General Partner(s)] shall not assign or otherwise dispose of any interest in this EPA prior to COD, except (i) to an Affiliate as permitted under subsection 18.1(b), or (ii) to a lender as permitted under subsection 18.1(a) and Section 18.3, or (iii) with the prior consent of the Buyer.

8.
The first sentence of Section 20. 1 is deleted and replaced with the following: 


The Seller and each [General Partner(s)] as to itself only represent and warrant to the Buyer, and acknowledge that the Buyer is relying on those representations and warranties in entering into this EPA, as follows:

(a)
Corporate Status – As to [General Partner(s)], it is duly incorporated, organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation, is registered or otherwise lawfully authorized to carry on business in British Columbia, and has full power, capacity and authority to own its assets and to carry on its business as now conducted and to enter into and to perform its obligations under this EPA as to the Seller, it is duly created and organized, validly existing and in good standing under the laws of the jurisdiction of its creation, is registered or otherwise lawfully authorized to carry on business in British Columbia and has full power, capacity and authority to own its assets and to carry on its business as now conducted and to enter into and perform its obligations under this EPA;

(b)
Bankruptcy – No actions have been taken or authorized by the Seller or [General Partner(s)] or any other Person to initiate proceedings for, or in respect of, the bankruptcy, insolvency, liquidation, dissolution or winding-up of the Seller or [General Partner(s)] or to appoint a receiver, liquidator, trustee or assignee in bankruptcy in respect of the Seller or [General Partner(s)];

(c)
No Litigation – Neither the Seller nor [General Partner(s)] is subject to any order, judgment or decree, litigation, investigation or proceeding, or claim which would interfere with the ability of the Seller or [General Partner(s)] to comply with this EPA and no facts, circumstances or conditions exist which might reasonably give rise to such claim, investigations, proceedings or litigation;

(d)
Permits – Appendix 15 contains a complete list of all Permits required for the design, construction, commissioning, operation and maintenance of the Seller’s Plant and except as disclosed in that Appendix the Seller has obtained all such Permits and is in material compliance therewith;

(e)
Assets – There is no appropriation, expropriation or seizure of any of the assets of the Seller or either [General Partner(s)] pending or threatened;

(f)
No Conflict – Neither the signing of this EPA nor the carrying out of the Seller’s obligations under this EPA will: (i) constitute or cause a breach of, default under, or violation of, the constating documents of the Seller or [General Partner(s)], any permit, franchise, lease, license, approval or agreement to which the Seller or [General Partner(s)] is a party, or any other covenant or obligation binding on the Seller or [General Partner(s)] or affecting any of its properties; (ii) cause a lien or encumbrance to attach to the Seller’s Plant, other than a security interest granted in respect of financing the design, construction or operation of the Seller’s Plant; or (iii) result in the acceleration, or the right to accelerate, any obligation under, or the termination of, or the right to terminate, any permit, franchise, lease, license, approval or agreement related to the Seller’s Plant;

(g)
Binding Obligation – This EPA constitutes a valid and binding obligation of the Seller and [General Partner(s)] enforceable against the Seller and [General Partner(s)] in accordance with its terms;

(h)
Authorization, Execution and Delivery – This EPA has been duly authorized, executed and delivered by the [General Partner(s)] on behalf of the Seller;

(i)
Bid Documents – All material information in the Bid Documents is true and correct and there is no material information omitted from the Bid Documents which makes the information in the Bid Documents misleading or inaccurate; and

(j)
Exemption From Regulation – The Seller and [General Partner(s)] are exempt from regulation as a “public utility” as defined in the UCA, with respect to the Seller’s Plant, the sale of Capacity and Energy and the performance by the Seller of its obligations under this EPA.

9.
Section 21.1 is amended by adding the words “[General Partner(s)]”after the word “Seller” in all places in that Section except in the first line thereof.

10.
Section 22(f) is added, as follows:

notice given by or to [insert name of Partner to be the contact for notice] as aforesaid under or in relation to this EPA is deemed to be given by or to the Seller.

11.
The definition of “Affiliate” in Appendix 1 is deleted and replaced with the following:

“Affiliate” means, with respect to the Seller or [General Partner(s)] any Person directly or indirectly Controlled by, Controlling, or under common Control with, the Seller or [General Partner(s)] and with respect to the Buyer, any Person directly or indirectly Controlled by the Buyer.

12.
The definition of “Bankrupt or Insolvent” in Appendix 1 is amended by adding the following after the word “Person” in the first sentence of that definition:  “(which in the case of the Seller includes any or all of the Seller or [General Partner(s)]:”

13.
The definition of “COD Certificate” in Appendix 1 is amended by adding the following after the words “officer of: “each [General Partner(s)]

14.
Subsection (c) of the definition of “Seller Default” in Appendix 1 is deleted and replaced with the following:

any one of the Seller or [General Partner(s)] is Bankrupt or Insolvent or a Letter of Credit Failure has occurred;

15.
Subsection (g) of the definition of “Seller Default” in Appendix 1 is deleted and replaced with the following:

any one or all of the Seller or [General Partner(s)] is in material default of any of its covenants, representations and warranties or other obligations under this EPA (other than as set out above), including failure to deliver the Operating Security, any purported assignment which does not comply with Article 18, any act or omission by the Seller or [General Partner(s)] that causes the Seller or [General Partner(s)] to cease to be exempt from regulation as a public utility as defined in the UCA contrary to Article 7 where the regulation of the Seller or [General Partner(s)] as a public utility could reasonably be expected to have an adverse effect on the Buyer or its interests under this EPA, unless within 30 days after the date of notice by the Buyer to the Seller of the default the Seller has cured the default or, if the default cannot be cured within that 30 day period, the Seller demonstrates to the reasonable satisfaction of the Buyer that the Seller is working diligently and expeditiously to cure the default and the default is cured within a further period of reasonable time.

PART N - PROJECTS WITH DUCT FIRING 

1. For purposes of any Nominal Capacity Reset Test or any Quarterly Demonstration Test, the Seller’s Plant shall generate Electricity using duct firing.

2. Appendix 1 is amended by:

(a) deleting the definition of “Bid Capacity” and replacing it with the following:

“Bid Capacity” means for all purposes other than subsection 5.2(g), the total of the Non-Duct Fired Bid Capacity and the Duct Fired Bid Capacity and, for purposes of subsection 5.2(g), means the Non‑Duct Fired Bid Capacity.

[Note to Bidders:  For those plants with dual fuel capability for duct firing, the definition of Bid Capacity will be as follows:

“Bid Capacity” means for all purposes, the total of the Non-Duct Fired Bid Capacity and the Duct Fired Bid Capacity.]

(b) adding the following definitions:

“Non-Duct Fired Bid Capacity” means ______MW being the guaranteed Capacity at AAC for hours when the Seller’s Plant is operating without duct firing

“Duct Fired Bid Capacity” means ____MW being the guaranteed Capacity in excess of the Non-Duct Fired Bid Capacity at AAC for hours when the Seller’s Plant is operating with duct firing.

3. Section 3.9 of Appendix 3 is deleted and replaced with the following:

3.9.1
Definitions

For the purposes of this Section 3.9 of Appendix 3, the following words and expressions have the following meaning:

“Excluded Hours” means:

(a) hours when the Seller’s Plant is operating on Fuel that does not meet the Fuel Quality Specifications;

(b) hours when, based on dispatch instructions from the Buyer pursuant to Article 9 of the EPA, the Seller’s Plant is operating at levels other than: (i) the Demonstrated Capacity, or (ii) Demonstrated Capacity multiplied by NDF Ratio; or (iii) Demonstrated Capacity multiplied by NDF Ratio multiplied by Minimum Turndown;

(c) hours, or portions thereof, following a Start equal to the lesser of (a) the applicable RUT or (b) the RUP; and

(d) hours when the Buyer has declared Force Majeure.

“Gascommodity” means an amount expressed in $/GJ equal to the monthly index price for the Huntingdon spot market deliveries for the Billing Month in which the relevant calculation is being performed (as set out in Inside FERC Gas Market Report for the 1st of the month index reported for the Northwest Pipeline deliveries at the Canadian border)

“Gastoll” means an amount expressed in $/GJ equal to the average of the Gas Transporter’s published non-firm gas transportation tolls applicable to the delivery of gas from the Receipt Point to the Gas Delivery Point for the Billing Month for which the relevant calculation is being performed

“GHRDF” = GHRDF COD x (1 +((HRDF/100) x n))

“GHRBASELOAD” = GHRBASELOADCOD x (1 + ((HRDF/100) x n))

“GHRMTD”  = GHRMTDCOD x (1 + ((HRDF/100) x n))

Where:

GHRDF COD = 
__________ GJ/GWh being the guaranteed heat rate at COD at AAC when the Seller’s Plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity multiplied by one hour.

GHRBASELOADCOD =
__________ GJ/GWh the guaranteed heat rate at COD at AAC when the Seller’s Plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity multiplied by NDF Ratio multiplied by one hour

GHRMTDCOD =
__________ GJ/GWh the guaranteed heat rate at COD at AAC when the Seller’s Plant is being dispatched to generate Energy at a rate equal to the Demonstrated Capacity multiplied by NDF Ratio multiplied by Minimum Turndown x one hour

n = the EPA Quarter in which the calculation is being performed calculated from COD

HRDF (Heat Rate Degradation Factor) = _____% 
NDF Ratio (Non-Duct Fired Ratio ) = Non-Duct Fired Bid Capacity / Bid Capacity
3.9.2
Heat Rate Calculation
The Seller shall include in each invoice pursuant to Section 10.1, a calculation of the Heat Rate Differential (“CHRD”) for each hour during the Billing Period during which the Seller’s Plant is ON, excluding Excluded Hours, in accordance with the following applicable formula:

(a)
when the Seller’s Plant is being dispatched to generate Energy at a rate equal to Demonstrated Capacity multiplied by one hour:

GHRDF Adjusted – GHRActual
Where:

GHRDF Adjusted means GHRDF adjusted to actual weather conditions in accordance with the following formula:

GHRDF Adjusted = GHRDF/(1 + Heat Rate Conversion Factor)

Where:

Heat Rate Conversion Factor means the applicable conversion factor from the Heat Rate Conversion Table in Appendix 11 based on the actual temperature and humidity for the hour

GHRActual = the actual heat rate of the Seller’s Plant for the hour, calculated in accordance with the following formula:

GHR Actual = GJ of natural gas delivered to the Gas Delivery Point / GWh of Eligible Energy

(b)
when the Seller’s Plant is being dispatched to generate Energy at a rate equal to Demonstrated Capacity multiplied by NDF Ratio multiplied by one hour:

GHRBASELOAD Adjusted  – GHRActual
Where:

GHRBASELOAD Adjusted means GHRBASELOAD adjusted to actual weather conditions in accordance with the following formula:

GHRBASELOAD Adjusted = GHRBASELOAD/(1 + Heat Rate Conversion Factor)

Where:

Heat Rate Conversion Factor means the applicable conversion factor from the Heat Rate Conversion Table in Appendix 11 based on the actual temperature and humidity for the hour

GHRActual = the actual heat rate of the Seller’s Plant for the hour, calculated in accordance with the following formula:

GHR Actual = GJ of natural gas delivered to the Gas Delivery Point / GWh of Eligible Energy

(c)
when the Seller’s Plant is being dispatched to generate Energy at a rate equal to Demonstrated Capacity multiplied by NDF Ratio multiplied by Minimum Turndown multiplied by one hour:

GHRMTD Adjusted  – GHRActual
Where:

GHRMTD Adjusted means GHRMTD adjusted to actual weather conditions in accordance with the following formula:

GHRMTD Adjusted = GHRMTD/(1 + Heat Rate Conversion Factor)

Where:

Heat Rate Conversion Factor means the applicable conversion factor from the Heat Rate Conversion Table in Appendix 11 based on the actual temperature and humidity for the hour

GHRActual = the actual heat rate of the Seller’s Plant for the hour, calculated in accordance with the following formula:

GHR Actual = GJ of natural gas delivered to the Gas Delivery Point / GWh of Eligible Energy

3.9.3
Heat Rate Bonus

If the result of the calculation pursuant to section 3.9.2 of this Appendix 3 is a positive number, an amount, expressed in $, determined in accordance with the following formula will be added to the Tracking Account:

CHRD x Gascommodity x EE

Where:

CHRD (Calculated Heat Rate Differential) = the Heat Rate differential for the hour calculated in accordance with Section 3.9.2 of this Appendix 3

EE = the Eligible Energy for the hour

3.9.4
Heat Rate Penalty

If the result of the calculation pursuant to section 3.9.2 of this Appendix 3 is a negative number, an amount, expressed in $, determined in accordance with the following formula will be deducted from the Tracking Account:

CHRD x (Gascommodity + Gastoll)x EE

Where:

CHRD (Calculated Heat Rate Differential) = the absolute value of the Heat Rate Differential for the hour calculated in accordance with Section 3.9.2 of this Appendix 3

EE = the Eligible Energy for the hour

PART O – PEAKING PROJECTS

1.
Appendix A is amended by deleting the following definitions:  “Cold Start”, “Hot Start” and “Warm Start”.

2.
The definition of “Start” in Appendix 1 is deleted and replaced with the following:

“Start” means the action of bringing the Seller’s Plant from shutdown (where the Seller’s Plant was shutdown as a result of a dispatch order from the Buyer pursuant to Article 9) to the point where Scheduled Energy has been delivered consistently to the POI for two consecutive 5 minute intervals.

3.
Section 1.1 of Appendix 3 is amended by:

(a)
deleting the definitions of “SUCC”, “SUCH” and “SUCW” and adding with the following definition:

“SUC” means $______________; and

(b)
by deleting the definitions of “SUFC”, “SUFH” and “SUFW” and adding the following definition:


“SUF” means ___________ GJ.

4.
Appendix 3 is amended by deleting Section 3.8 and replacing it with the following:

3.8
SUP
For each calendar month during the Term after COD (including the month in which COD occurs) the SUP will be calculated in accordance with the following formula:

SUP = N x SUCCOD x SUC Escalation Factor

Where:  N = Number of Starts in the Billing Month

“SUCCOD” = an amount determined in accordance with the following formula:

SUCCOD = SUC + (SUC x (SUCEP / 12) x M)

Where:

M = the number of months from January 2004 to and including the month immediately prior to the month in which COD occurred.

“SUC Escalation Factor” means an amount determined in accordance with the following formula:

SUC Escalation FactorN = SUC Escalation Factor N-1 x (1+SUCEP)

Where:

N = the EPA year following the Nth COD anniversary

SUC Escalation Factor0  = 1

[Note to Bidders:  For Bidders that elect to escalate the SUC by a percentage of CPI, the formula for SUCCOD and the formula for the SUC Escalation Factor will be expressed as follows:

SUP = N x SUCCOD x SUC Escalation Factor

Where:

SUCCOD = SUC x (1 + (((CPICOD/CPIJanuary 2004) – 1)x SUCEP))

Where:

CPIJanuary 2004 means the CPI for the month of January 2004;

CPICOD means the CPI for the month immediately prior to the month in which COD occurs.

“SUC Escalation Factor” means an amount determined in accordance with the following formula:

SUC Escalation FactorN = 1 + (((CPIN / CPICOD ) – 1) x SUCEP)
Where:

N = the EPA Year following the Nth COD anniversary

CPIN means the CPI for the month immediately prior to the month in which the Nth COD anniversary occurs
SUC Escalation Factor0 = 1]
5.
Section 3.10.1 of Appendix 3 is deleted and replaced with the following:

3.10.1
Fuel Use Calculation

The Seller shall include in each invoice pursuant to Section 10.1 of this EPA a calculation of the Fuel used during all Starts during the Billing Month based on the following formula:

CFDS – AFDS

Where: CFDS (Contracted Fuel During Starts) = N x SUF

Where: 

N = the number of Starts in the Billing Month

AFDS (Actual Fuel During Starts) = actual Fuel, expressed in GJ, used during all the Starts in the Billing Month.

6.
Section 1 of Appendix 3 is amended by deleting the definitions of “RUT” “RUTC”, “RUTH” and “RUTW” and adding the following definition:


“RUT” means ___________ minutes.

PART P – PROJECTS WITHOUT A PERMITTING PERIOD

1. Subsection 17.2(c) is deleted and all references to “subsection 17.2(c)” in this EPA are deemed to be deleted.

2. Section 20.1 is amended by adding the following subsection:

(k)
Material Permits – The Seller has obtained all Material Permits and is in material compliance therewith.

3. Appendix 1 is amended by deleting the “Receipt of Material Permits” definition.

4. The first entry in the Table in Appendix 2, “Receipt of Material Permits” is deleted.

PART Q – NO MINIMUM TURNDOWN PROJECTS
1.
The definition of “Minimum Turndown” in Appendix 1 is deleted and all references in this EPA to Minimum Turndown are deleted.

2.
All references to GHRMTD in the EPA are deleted.

PART R – MUST RUN/FULL CAPACITY PROJECTS WITH DUCT FIRING

1.
For purposes of any COD test, Nominal Capacity Reset Test or Quarterly Demonstration Test, the Seller’s Plant shall generate Electricity for one half the test period with duct firing and one half the test period without duct firing.  The Capacity demonstrated during the portion of the test without duct firing is the “Non-Duct Fired Demonstrated Capacity”.  The incremental demonstrated Capacity with duct firing is the “Duct Fired Demonstrated Capacity”.  The Non-Duct Fired Demonstrated Capacity and the Duct Fired Demonstrated Capacity is the “Demonstrated Capacity”.

2.
Section 6.3 is amended by deleting the last sentence of that section and replacing it with the following:

Without limiting Sections 8.2 and 8.4 but subject to subsection 8.8(a), the Seller shall make commercially reasonable efforts to operate the Seller’s Plant in a manner that ensures delivery of Scheduled Energy at the POI at a uniform rate within each hour.

3.
Section 8.4 is amended by deleting the words “Scheduled Energy” and replacing them with “Contract Energy”.

4.
Sections 9.1, 9.2 and 9.3 are deleted and replaced with the following:

9.1
Dispatch Right - Subject to the restrictions in this Article 9 and Appendix 9, the Buyer shall have the right to determine the dispatch control with respect to the Duct Fired Demonstrated Capacity and the Seller shall comply with any dispatch instructions delivered by the Buyer in accordance with this EPA.

9.2
Buyer Scheduling - Except as otherwise provided in this EPA, Energy associated with the Duct Fired Demonstrated Capacity may be scheduled by the Buyer in accordance with the provisions of this Article 9 by providing written notice to the Seller setting forth the quantity of Energy scheduled and the times for delivery of such Energy to the Buyer at the POI.  Any schedule delivered by the Buyer to the Seller under this Section 9.2 shall comply with the following restrictions:

(a)
The Buyer may not schedule an amount of Energy for delivery in an hour in excess of the Duct Fired Demonstrated Capacity (adjusted in accordance with Appendix 11 to reflect actual temperature and humidity based on the Buyer’s weather forecast at the time of delivery of the Energy Schedule) multiplied by 1 hour; and

(b)
The Buyer may not schedule Energy during any hour in excess of that portion of the Duct Fired Demonstrated Capacity which the Seller has advised in a notice delivered in accordance with subsection 6.6(e) is available for that hour multiplied by 1 hour.

Prior to the first day of each calendar month commencing with the month in which the Seller expects to achieve COD, the Buyer shall provide to the Seller a projection of the amount of Energy associated with Duct Fired Bid Capacity to be scheduled by the Buyer for each hour of such month.

9.3
Final Delivery Schedule – The Buyer shall, subject to Section 9.2, notify the Seller on a daily basis before 0630 PPT of the schedule for the delivery of Energy associated with Duct Fired Demonstrated Capacity for the 24 hour period commencing at 0000PPT of the next following day.

5.
The following Section is added as Section 9.7:

9.7
Seller Schedules – The Seller shall provide to the Buyer the following schedules of deliveries of Energy associated with Non-Duct Fired Demonstrated Capacity which shall include the delivery rate in MW for each hour in the period covered by the schedule:

(a)
on every 30 September, a preliminary schedule for the next 12 month period commencing on January 1,

(b)
on the 15th of every calendar month, a schedule for the next calendar month, and

(c)
on or before 1600 PPT of every Thursday, a schedule for the next week (Sunday through Saturday).

The Seller shall inform the Buyer as quickly as possible of any anticipated decrease in the hourly rate of delivery and provide the Buyer with a new hourly rate of delivery for the remainder of the period covered by the then current schedule.

6.
Appendix 1 is amended by deleting the definition of “Scheduled Energy” and replacing it with the following:

“Scheduled Energy” means in each hour, the amount of Energy specified for delivery to the POI in that hour in the Energy Schedules for that hour.

7.
Appendix 1 is amended by adding the following definition:

“Contract Energy” means in each hour, the sum of the following:

(c) an amount of Energy not less than the Non-Duct Fired Nominal Capacity (adjusted based on the forecast weather conditions) multiplied by 1 hour and not more than 105% of the Non-Duct Fired Nominal Capacity multiplied by 1 hour; and

(d) the quantity of Energy specified for delivery in any Energy Schedule delivered by the Buyer to the Seller in accordance with Article 9.

8.
Appendix 1 is amended by deleting the definition of “Energy Schedule” and replacing it with the following:

“Energy Schedule” means a schedule delivered by the Seller to the Buyer or a schedule deliverd by the Buyer to the Seller in accordance with this EPA.

9.
Appendix 1 is amended by deleting the following definitions: “Cold Start”, “Equivalent Operating Hours”, “SUP”, “Hot Start”, “RUP”, “RUT”, “Start” and “Warm Start”.

10.
Appendix 1 is amended by deleting subsection (b) in the definition of “Major Maintenance Interval” and replacing it with the following:

(d)
every ______ hours of operation of the Seller’s Plant

11.
Appendix 1 is amended by deleting the definition of “Minimum Turndown” and all references to “Minimum Turndown” in this EPA are deleted.

12.
Appendix 3 is amended by deleting section 3.8 and section 3.10 and all associated definitions and by deleting the references to section 3.10.2 and 3.10.3 in section 3.11.

13.
Appendix 3 is amended by deleting all references to “RUP”, all “RUTs”, all “SUCs”, all “SUFs” and “SUP”.

14.
Appendix 3 is amended by deleting the definition of “GHRMTD” and all references to “GHRMTD” in this EPA are deleted.

15.
Section 3.9 of Appendix 3 is amended by deleting the definition of “Excluded Hours” and replacing it with the following:


“Excluded Hours” means:

(a) hours when the Seller’s Plant is operating on Fuel that does not meet the Fuel Quality Specifications;

(b) hours when the Buyer has declared Force Majeure.

16.
Appendix 9 is deleted.

APPENDIX 19

DISTILLATE SPECIFICATIONS

[Note to Bidders:  The Distillate Specification will be provided by the bidder but must be such that distillate that meets the specification is commercially available in British Columbia at a reasonable price.]
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